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AGENDA 
PLANNING BOARD 

REGULAR MEETING 
MARCH 1, 2018 

MEETING TIME:  6:00 PM 
TOWN HALL 

 
Call to Order. 
 
Identify voting members  
 
Approval of the agenda 
 
Approval of the minutes for February 1, 2018 
 
New Business 
 

ZA-18-02 Town of Smithfield: The Planning Department is requesting adoption 
of the revised Flood Insurance Study (FIS) for Johnston County and an 
amendment to the Town of Smithfield Unified Development Ordinance, Article 
10, Part VII, Flood Damage Prevention Ordinance, Non-Coastal Regular Phase 
and Appendix A. Definitions.   

 
Old Business 
 

ZA-17-06 Town of Smithfield: The Planning Department is requesting 
amendments to Town of Smithfield Unified Development Ordinance (UDO), to 
establish clear standards for maximum cul-de-sacs lengths and concise minimum 
lot standards for flag shaped lots.   

 
 
Discussion on required consistency statements 
 
 
Administrative Actions report 
  

Land Use Permit Report for January 1, 2017 through February 22, 2018 
 
Site plans currently in review or approved as of March 1, 2018.  

 
• Dollar General, West Market Street 
• Penn Compression Molding, Inc., Components Drive 
• Ample Storage, West Market Street 
• Panera Bread, East Market Street 
• Ford Dealership, North Brightleaf Boulevard 

 
Adjournment 
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DRAFT 
Smithfield Planning Board Minutes 

Thursday, February 1, 2018 
6:00 P.M., Town Hall, Council Chambers 

 
Members Present:       Members Absent: 
Chairman Stephen Upton      Daniel Sanders 
Oliver Johnson        Mark Lane 
Michael Taylor         
Eddie Foy         
Teresa Daughtry 
Ashley Spain             
 
Staff Present:        Staff Absent: 
Mark Helmer, Senior Planner 
Julie Edmonds, Administrative Assistant 
Stephen Wensman, Planning Director 
Mike Scott, Town Manager 
 
CALL TO ORDER 
Mr. Upton identified Town Manager, Michael Scott as well as former Planning Director, Paul 
Embler in attendance. The Planning Board members were also identified as well as, Planning 
Staff. Mr. Upton announced February 6, 2018 as the next Town Council meeting. 
 
AMENDMENTS TO THE AGENDA 
Eddie Foy made a motion to change the agenda, seconded by Teresa Daughtry. Unanimous 
 
APPROVAL OF MINUTES from December 7, 2017 
Eddie Foy made a motion, seconded by Teresa Daughtry to approve the minutes as written. 
Unanimous 

APPROVAL TO OPEN THE PUBLIC HEARING  
Ashley Spain made a motion, seconded by Eddie Foy to open the Public Hearing. 
Unanimous  
 
New Business: 
 
ZA-17-07 Steve Bryant: 
Mark Helmer stated that Mr. Bryant is requesting a text amendment to Town of Smithfield 
Unified Development Ordinance (UDO), article 6 and activities to allow for a restaurant within 
the O/I zoning district. The proposed zoning ordinance amendment will allow an additional use 
in the Office/Institutional District that: The proposed zoning ordinance amendment will allow 
an additional use in the 
 
Office/Institutional District that: 
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• Supports the O/I District; 
• Provides another option for reuse of existing structures within the District, thus 
   preserves the historically significant structures which reflect the town’s heritage; 
• Preserves the character of the neighborhood (old period homes); 
• Supportive of the Central Business District; and 
• Creates no land use conflicts. 
 
The current comprehensive land use plan, guides Office/Institutional land uses in areas that 
already have been developed or require buffering to prevent potential conflicting land uses. 
The O/I District is intended to buffer residential areas from commercial ones. The 
Comprehensive Land Use Plan provides caution about commercial infringement into 
established residential neighborhoods. The plan states the infringement, “can damage the 
appearance of the neighborhood, diminish community pride, and cause unsafe traffic 
conditions for both motorists and pedestrians. Rezoning adjacent to residential uses, 
particularly those in conflict with the future land use map contained in this plan, should be 
done with great caution”. Staff also believes that allowing restaurants in the O/I District will not 
create a nuisance or create traffic that is detrimental to the area. The district is well served with 
roads, on-street parking, sidewalks and other urban amenities, such that the use will blend in 
with the current mix of land uses. In order to approve the zoning text amendment, the planning 
board must find that the rezoning is consistent with the town plans and policies. Staff finds that 
the applicant is consistent with the town plans and policies. The zoning text amendment will 
support the Comprehensive Growth Management Plan for the town. It will be consistent with 
the Town of Smithfield Unified Development Ordinance. The Planning Department does 
recommend approval to the proposed amendment to article 6 in the UDO. Mr. Helmer stated 
he would be happy to answer any questions.  
 
Mr. Upton asked if anyone had questions for Mr. Helmer. 
 
Mr. Foy asked if anyone had opposition to this.  
 
Mr. Helmer stated no 
 
Mr. Upton asked if anyone else present had questions and would like to speak.  
No one else wanted to speak. 
 
Mr. Johnson made a motion to approve the consistency statement with staff 
recommendations, seconded by Ashley Spain.  
 
Mr. Wensman asked Mr. Upton if you approve the findings as staff has found them or had you 
rather issue your own support of a consistency statement. 
 
Mr. Upton stated he didn’t see any finding of fact but would make the announcement. 
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Mr. Wensman said it is the three consistency statements that Mark stated, that staff finds them 
consistent. You’re required to state how they’re consistent in your motion. You can reference 
staffs findings or issue your own. 
 
Mr. Johnston made a motion to approve ZA-17-07 and adopt the consistency statement with 
staff recommendations. Unanimous 
 
RZ-18-01 Tom Medlin: 
Mr. Foy made a motion to open RZ-18-01. Unanimous 
 
Mr. Helmer stated Stephen T. Medlin is requesting approval of a zoning map amendment to 
rezone approximately 1.02 acres of land from O/I (Office / Institutional) zoning district to the B-
2 (General Business) zoning district. The property is located on southeast side of the 
intersection of North Brightleaf Boulevard and Hancock Street. In 2001, Stephen Medlin 
received site plan approval for the construction of Brightleaf Business Center which is a multi-
phased project spanning across two properties. The properties contain two free standing 
buildings with a combined total of 8,800 square feet of leasable space. The property was 
developed as a strip center using modern zoning standards that were in place at the time of 
plan approval. It includes 33 parking spaces with standard landscape yards.  
A variance was issued from the Town of Smithfield Board of Adjustment to allow for a reduction 
of minimum building setbacks on North Brightleaf Boulevard. With the existing configuration 
there are 6 leasable units between the two buildings with three of them currently occupied by 
Allstate Insurance, LabCorp and Avada Hearing Care Center. Most professional office uses are 
permitted within the requested B-2 (General Business) zoning district and no nonconformities 
will be created if the property is rezoned. However, retail uses are not permitted uses in the 
existing OI (Office-Institutional) zoning district. The applicant is seeking to attract a wider range 
of tenants and uses that are permitted within B-2 (General Business) zoning district in hopes of 
reducing vacancy rates. Some of the permitted uses in the requested B-2 (General Business) 
zoning districts as identified by Article 6 of the Town of Smithfield Unified Development 
Ordinance include; convenience stores, floral and gift shops, hardware stores, barber and 
beauty shops, and restaurants.  
 
The Future Land Use Map has identified this property as guided for industrial uses, however, 
the area is zoned a mix of O/I and B-2, none of which are consistent with the land use plan. 
Similar rezoning’s occurred in the area despite of the land use designation. Adjacent properties 
within this corridor are currently zoned and developed as commercial, so the use of this site for 
commercial is contextually consistent and appropriate. The rezoning will be consistent with the 
Town of Smithfield Unified Development Ordinance as all existing land uses on the subject 
property are permitted in the B-2 (General Business) and, all future land uses will be permitted 
in accordance with Article 6 of the Town of Smithfield Unified Development Ordinance. 
 
The property considered for a rezoning is immediately adjacent to other B-2 
(General Business) zoned properties. Compatibility issues are unlikely provided that any future 
redevelopment occur in the area. 
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The Planning Department has determined that the application is consistent with applicable 
adopted plans, policies and ordinances and recommends approval of the rezoning request. 
 
Mrs. Daughtry asked how the increased traffic through the area would impact the safety of the 
proposed site. 
 
Mr. Helmer said we’re only talking about 6,000 square feet of retail which is small. Mr. Medlin 
could get a high traffic use in there such as a restaurant, but most retail places aren’t 
considered to generate high traffic. 
 
Mr. Wensman wanted to add that the access to the parking lot is actually off of Hancock Street. 
The traffic would turn off onto to a side street to get access into the parking lot, so it’s a pretty 
safe situation compared to others.  
 
Mr. Upton stated there are other exits to the site if others learned them. 
 
Mr. Upton asked if the board members or any guests had questions. No one spoke up. 
 
Mr. Foy made a motion to approve the zoning amendment with the consistency statement with 
the staffs findings and support. Unanimous  
 
Mr. Upton wanted to point out to everyone that the Planning Board is making 
recommendations to the Town Council not approving anything. 
 
Ashley Spain made a motion to close RZ-18-01, seconded by Teresa Daughtry. Unanimous 
 
ZA-18-01 Town of Smithfield: 
 
The Planning Department is requesting an amendment to the Unified Development 
Ordinance (UDO) that will correct inconsistencies with minimum development size of a 
Planned Unit Development (PUD) and allow for additional flexibility in the required mix 
of uses. The proposed zoning ordinance amendment will redefine and clarify development 
standards as they pertain to a PUD by:  
 
• Eliminating inconsistent standards concerning minimum PUD size;  
• Removing the requirement that a PUD must contain a mix of residential and nonresidential 
land uses. The definition for PUDS is left over from the previous code set at a minimum of 25 
acres. The UDO has been updated and the new minimum size is 5 acres. We had two different 
minimum size requirements for that code. Planning staff believes that 5 acres is the direction 
the UDO was meant to go because the new language in the code is 5 acres. Furthermore, 25 
acres are geared toward residential development only. A mixed use PUD is likely to occur on 
smaller properties that are tougher to develop. Our new code requires that a PUD be a mix of 
residential and non-residential. Another portion of the code doesn’t reinforce that and to be 
flexible staff thinks a mix of residential and non-residential makes sense in many cases.  There 
are also cases where you have a zoning district that may benefit from a planned unit 
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development that’s not a mixed use scenario. A lot of residential districts can’t have 
commercial and those zoning districts would be completely off limits for any PUD without this 
change. By removing the requirement of it being mixed use, it allows more flexibility in our 
code, so a developer can vary from our specific standards, such as setbacks and lot size, to 
increase the ability to come up with a creative project. A PUD is a negotiated zoning district. In 
order to utilize the PUD code, you do need to have higher standards for streets, pedestrian 
conductivity. As a project gets more high density there may be need for buffering or some 
landscaping to mitigate some of that or storm water requirements that need to be addressed. 
Staff is recommending this change, encouraging mixed use but not mandating it which will 
allow greater flexibility. Staff believes the text amendment is consistent with the land use plan 
because PUDS are a flexible zoning district that reflects the land use guidance of a plan. If it’s an 
R-8 property now and you want to do a PUD, it would be rezoned to an R-8 PUD. The uses in 
that district are the same uses you would find in an underlining zoning district. The only 
difference is the map is now the guide for setbacks and lot sizes. We are suggesting the 
Planning Board review this and adopt a consistency statement with their findings as how it is 
consistent. 
 
Mrs. Daughtry asked why it was set at 5 acres. She feels that takes away flexibility from the 
developer and putting more into the hands of the town to control. 
 
Mr. Wensman said a developer can have a 5 acre site and use this tool, where if 25 acres, only 
large land owners could take advantage of this PUD as a tool. It actually makes it more flexible. 
  
Mrs. Daughtry asked what makes it 5 acres though. 
 
Mr. Wensman said the UDO was updated; there was a long process in which the town updated 
it. I don’t know the discussions; I do know there are best practices out there. In Minnesota 
where I am from, the minimum is 5 acres. Each city determines what they want. Our PUD 
section prior to the last UDO update was primarily geared toward residential open space PUD. 
It really was meant for mixed use development, most mixed use sites tend to be smaller, more 
intensely developed sites. Whether it is 5 or 10 acres it is a community decision. It was already 
in our code at 5 acres, there’s just the conflict between 5 acres and 25 acres.  
 
Mrs. Daughtry asked with a PUD, can the Town have more of a say so on what goes in there 
than in a B-3. 
 
Mr. Wensman said the land uses are the same that would be in the zoning district that existed 
before the tool. The tool is an overlay. You’ve got your B-3; now you want to do a B-3 PUD all 
that does is say you can vary from dimensional standards. There’s a plan that is presented with 
that PUD, it shows the Town how you’re going to vary from those standards then the town gets 
to say that makes sense. If it makes sense and there is a plan that shows that it does, the Town 
and Staff can adopt it. That plan becomes the zoning ordinance that establishes setbacks, lot 
size and anything that differs from the UDO. 
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Mrs. Daughtry said so tonight we’re basically changing the text from 25 to 5 acres and making 
that recommendation. 
 
Mr. Wensman said yes that is it. 
 
Mrs. Daughtry said she disagrees with the board recommending 5 acres as a minimum. She is 
looking for 7 to 10 acres as a minimum.  
 
Mr. Wensman stated there must be some confusion. The 5 acres is the minimum requirement. 
No one can use that tool until they have 5 acres. Most commercial sites will never have a 25 
acre site. They’re going to have 5 to 10 acres. They have to have a plan that is approvable to go 
along with that rezoning before it can be approved. 
   
Ashley Spain made a motion to approve the development on tracts as small as 5 acres; it allows 
a range of uses without mandating a mixed residential, non-residential use on that particular 
site of land and staff’s recommendations. Eddie Foy seconded the motion. Approved by Steve 
Upton, Eddie Foy, Ashley Spain, Oliver Johnson, opposed by Teresa Daughtry. 
 
Eddie Foy made a motion to close ZA-18-01, seconded by Oliver Johnson. Unanimous 
 
RZ-18-04 and SUP-18-02: 
Eddie Foy made a motion to open RZ-18-04 and SUP-18-02, seconded by Ashley Spain. 
Unanimous 
 
  Mr. Wensman wanted to point out that the boards last motion allows RZ-18-04 to move 
forward. Adams and Hodge Engineering, PC is requesting a Rezoning from R8 to R8 Planned 
Unit Development (PUD) Special Use District and a Special Use Permit (SUP) for a PUD master 
plan for a proposed 298-lot residential subdivision at 1899 Buffalo Road. This property is owned 
by Frank Lee and sits on 67.88 acre tract of land. It is within the watershed district, an overlay 
district that has some additional rules, governing various storm water aspects primarily to 
address protection to the watershed. The developer has shown on their site plan 298 homes 
but requesting flexibility to go up to 315 homes. Water and electricity would be provided by 
Town of Smithfield which would require annexation. The proposed lot sizes are roughly 3,145 
sq. feet for single family detached home, 2,000 sq. feet for Tri-plex Units and 1,400 sq. feet for 
townhomes. They’re proposing 9 phases somewhere close to 40 units per phase.  
On October 3, 2017, the Town of Smithfield approved a new Unified Development Ordinance 
(UDO). The new UDO allows PUDs, but as a Special Use District rezoning. The new UDO also 
only allows PUDs if they are mixed use. This application for special use rezoning arrived at 
staff’s door on December 1, 2017; planning staff deemed it incomplete for lack of information. 
They provided more information so we accepted the application on January 5, 2018. 
 
Ashley Spain stated if you look at a project no less than 5 acres and this one in question is 67, it 
doesn’t right to include every single house within that 67 acres as a separate unit. 
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Mr. Wensman said the whole project is the unit. You’re adopting the plan for the whole 
development. Small changes can be made but the overall plan as a whole should hold together 
throughout the whole project.  
 
Mrs. Daughtry asked why the developer did not want to put that land in commercial. 
 
Mr. Wensman said the underlying zoning district here is R-8, it doesn’t allow commercial. Even 
if you use a PUD tool you can’t introduce new uses. It has to be uses that were already allowed 
in the underlying district. 
 
Mr. Wensman explained the street requirements. This plan is lacking two things, one it needs 
another street running down the middle as suggested on the map before everyone. Currently 
our code states 1000 feet as minimum block sizes, their block sizes exceed 1000 feet. They 
aren’t currently meeting the UDO requirements. A PUD is looking for a higher standard, which 
means more Interconnectivity. Our code is requiring connection to adjacent development. As 
the road develops into a four lane road, we don’t want each development to have two 
accesses. It could be hazardous for traffic and safety. By having interconnected streets people 
don’t have to get on the main road to visit a neighbor or pick up a child from a birthday party. 
The watershed district is an overlay; it’s intended to enhance storm water management 
because you’re in a sensitive watershed district. It allows for reduced lot sizes in the watershed 
but you need to follow the clustering provisions. This proposal meets the open space 
requirement under the clustering provision under watershed rules. The state had comments 
where they didn’t think it did enough, that it should be further cluttered away. As they increase 
density from 298 to 315 more open space will be required. The only way to achieve that is to 
move lots away further from the river. 
 
Mr. Foy asked if those were retention ponds or existing bodies of water on the plan. 
 
Mr. Wensman said there are existing bodies of water. There will be a layer of storm water 
requirements. It’s not on the plan yet. 
 
Mr. Wensman stated minimum lot widths are 40 feet wide, they are requesting PUD flexibility. 
Side yard setbacks are 6 feet and building separations are 12 feet. NCDOT will have a number of 
requirements and will want a traffic impact study. That is a condition of approval, required in 
our UDO. 
 
Mr. Spain asked how it would be permissible for this development to be 50 feet from the river. 
 
Mr. Wensman said that is why we made conditions of approval. There will be a review process, 
but so far there isn’t enough information.  
 
Mr. Foy asked if basically the Planning Board was being asked to give the green light to at least 
start this process. 
 
Mr. Wensman answered yes 
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Mr. Foy said he thinks the board at least owes the applicant a chance to see if this can be done. 
He asked if the town would annex the property. Mr. Wensman answered yes, in order for the 
developer to move forward the town would have to voluntarily annex the property. 
 
Mr. Foy asked how much the County would be involved in a project like this if it’s in the town 
limits of Smithfield. 
 
Mr. Wensman said he would think very little because this property is in our ETJ. 
 
Mrs. Daughtry asked if this project would come back before the Planning Board again. 
 
Mr. Wensman answered we don’t know yet. It would come back to you as a preliminary plat, 
and at that point the plat will have to be consistent with the master plan.  
 
Mrs. Daughtry suggested the board vote to move forward. 
 
Mr. Upton asked if anyone that came as a guest would like to speak. 
 
Reed Smith from 114 W. Main Street Clayton, NC came forward to speak. He said along with 
Donnie Adams of Adams & Hodge Engineering and James Lipscomb with Hometown Realty, 
they’re very excited about this project. They’re residential developers in the area. Just to name 
a few, they developed Riverwood, Parkview and various phases of Lionsgate. He said he would 
like to give a brief vision for the project. They are aware of all the hurdles ahead of them to take 
on a project of this size. The proposed community is modeled after their Clayton project called 
Parkview with the same floor plans and concept. They put a lot of pride in their exteriors. They 
use upgraded siding and stone. They offer ranch plans, 3 bedroom master down stair plans. In 
working with the Town of Clayton once you get your masterplan approval it doesn’t have to go 
back before the Planning Board and Town Council. With the Town of Smithfield it is more 
complicated. Once you get your master plan you have to come back before staff, Planning 
Board and Town Council for every phase. These boards will get another look at this plan as we 
proceed on. We put this product down for flexibility and to handle different market conditions.  
 
Mr. Upton asked for the address of the development in Clayton. 
 
Mr. Smith said 114 Parkview Drive 
 
Donnie Adams from 314 E. Main Street Clayton, NC came forward. He is from Adams & Hodge 
Engineering. He commented on a previous buffer question. On the plan before the board they 
showed where the riparian buffer was. He said they were probably 200 foot from the river. 
They have a few conditions of approval that they would like to disagree on, First one being the 
connection over to adjacent property. He agreed problems can occur when developers are 
required to provide a stub then the next project comes in and the neighborhood comes out in 
full force and refuses it. 
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Mr. Spain asked Mr. Helmer if this information wasn’t beyond their scope of information. 
 
Mr. Wensman spoke up and said it is pertinent because you guys are going to be making a 
recommendation whether you agree with staffs conditions or not. 
 
Mr. Adams continued saying out of the 10 conditions of approval, they were ok with all but 4. 
He already mentioned one, being the connection over to adjacent property. The second one is 
the east to west connection. They really focused on making this a walkable community. Adding 
another connector breaks up their continual open space. They break it up with pedestrian trails 
where the staff is recommending having a road connection. Another condition is the request 
for sidewalks along Buffalo Road. They aren’t against them but already have a greenway trail 
proposed on both sides. They prefer the trails but if the Town had rather have sidewalks they 
will comply. Lastly the 4th condition is asking where everything is going. They have already 
shown plans for the single family detached layout and townhomes but the flexibility part is the 
Triplex units. They’re the same single family units, but three of them put together. They’ve 
requested that flexibility; they’ve identified the maximum number of units they would require. 
 
Mr. Foy made a motion to make a recommendation to the Town Council to rezone the property 
from R-8 to R-8 PUD based on the fact that it is consistent with the strategic growth plan, 
consistent with the UDO and compatible with surrounding land uses. The Town of Smithfield 
Planning Board agrees with staff’s findings. Unanimous 
 
 SUP-18-02 
Mr. Wensman stated he had recommended 10 conditions and they are to present some of the 
issues presented. The applicant objects to four of them. PUD is essentially a conditional district 
rezoning; ultimately they have to agree to the conditions. If they don’t agree to the conditions, 
and the city insist on them then it’s probably not a project you want to improve. That will be a 
decision of the council, the conditions they want to put on the project, what are relevant 
conditions. Staff has made a presentation with 10 conditions that it felt were relevant, four of 
which the applicant objects to. 
 
Mr. Foy asked which conditions the applicant objected to. 
 
Mr. Wensman said the applicant objects to the following conditions:  
 
4) That an additional east-West Street be incorporated into the site plan on the west side of the 
development consistent with the PUD requirements of the UDO. 
5) That lateral connections to adjacent developable parcels be incorporated into the PUD 
masterplan. 
6) That public sidewalks along Buffalo Road be incorporated into the PUD Master 
Plan   
8) That the PUD master plan be updated to identify the type and placement of each unit type on 
a lot. 
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Mr. Upton asked the board to reference each condition that needs to be changed and 
reference them. 
 
Mrs. Daughtry said she would like to change number 5 and recommend the applicant not be 
expected to connect to the adjoining property.  
 
Mr. Johnson asked what the staff’s rationale was for including that provision. 
 
Mr. Wensman said it’s a provision in the UDO. He is fine with that condition being struck 
because it’s actually a requirement to the UDO. The reason it was pointed out was to make the 
board aware of the deficiency in the plan. 
 
Mr. Spain asked if it had to be a special use permit is some changes. 
 
Mr. Wensman said yes that is correct. They would have to amend their special use permit. 
 
Mr. Spain said according to number 9 it covers everything and it is the Planning staff’s job to 
make sure the UDO is followed correctly. He thinks the Board should vote. 
 
Mr. Foy stated given the UDO you don’t really need number 5. 
 
Mr. Wensman said this is true, essentially I don’t want to fight with a developer in the next 
phase. I want some clarity that the board understands this plan and the UDO. If they don’t 
show those connections it will come back before you to specifically say we don’t want those 
connections. If the Town Council agrees with you I am not going to push it. 
 
Mr. Taylor stated that as a former firefighter he knows many of these adjacent connections to 
develop are for future potential issues related to adverse weather conditions, as well as fire 
safety, personal safety. In the event there is a significant fire at the entrance or multiple fires 
which is on one end would be an issue. I want to make sure we aren’t tying ourselves in future 
Development that is adjacent to it into the inability to protect our citizens and property. 
 
Mr. Spain asked if the UDO says this has to be done then for it not to be done, the UDO has to 
be changed. 
 
Mr. Wensman said town council has to approve the plan ultimately. Technically yes, sometimes 
certain things don’t get emphasized as much as others. The process is if you don’t like a code, 
you amend it or appeal to the Board of Adjustments. Staff is going to support the UDO because 
that is his job. 
 
Mr. Foy made a motion to recommend to Town Council 9 of the 10 conditions, with the 
exception being number 5. Unanimous 
 
Mr. Foy made a motion to close SUP-18-02 
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Mrs. Daughtry was excused from the meeting due to a conflict of interest. 
 
RZ-18-02 TIMA LLC: 
Oliver Johnson made a motion to open, seconded by Mr. Foy. 
 
Mr. Helmer stated that Frank Lee is requesting approval of a zoning map amendment to rezone 
approximately 26.57 acres of land from B-3 Highway Entranceway Business District to HI Heavy 
Industrial Zoning. The properties proposed for the rezoning are located at the Northwest corner 
of Wal-Pat Road and Brogden Road. The rezoning will be consistent with the Town of Smithfield 
Unified Development Ordinance as all proposed future land uses and site specific development 
plans must meet the minimum development standards of the Town of Smithfield Unified 
Development Ordinance. The property considered for a rezoning is adjacent to heavy industrial 
uses on the North and West and land zoned as B-3, but guided as industrial across Brogden 
Road. There could be some compatibility issues in the short term between the proposed 
industrial zoned properties and the existing residential properties along Brogden Road until the 
time they redevelop to industrial uses as guided.  
 
Mr. Taylor asked Mr. Helmer if the land across from Brogden Rd was already zoned B-3. 
 
Mr. Helmer answered yes, properties adjacent are zoned. As the corridor redevelops all uses 
within the B-3 zoning district can be considered. 
 
Mr. Foy asked if anyone across from Brogden Rd has had anything to say. 
 
Mr. Helmer said no. 
 
Mr. Foy made a motion that the Planning Board recommends the rezoning to the Town Council 
based on the fact that there is already industrial Jerry Williams on one side; Frank Lee’s 
Industrial on the other side and I-95 on the other side. There doesn’t currently seem to be any 
opposition from any neighbors, seconded by Oliver Johnson. Unanimous 
 
Ashley Spain made a motion to close RZ-18-02, seconded by Eddie Foy. Unanimous  
 
RZ-18-03 W. Frank Lee: 
Eddie Foy opened, seconded by Ashley Spain. Unanimous 
 
Frank Lee is requesting approval of a zoning map amendment to rezone approximately 6.8 
acres of land, from R20A Residential-Agricultural to B-3 Highway Entranceway Business District 
Zoning. The property is located approximately 160 feet southeast of the intersection of Buffalo 
Road and Booker Dairy Road. The Future Land Use Map guides this property and the 
surrounding properties as a Commercial Service Node. In the Comprehensive Growth 
Management Plan, a Commercial Service Node is envisioned as a mixed use - limited 
commercial focus area to service the neighborhood. The Town has no “mixed use district”, but 
does allow PUD zoning to allow for mixed use development (a form of conditional zoning). In 
order to ensure consistency with the Comprehensive Growth Management Plan, only a mixed 
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use PUD rezoning with a master plan should be approved for these nodes. A B-3 PUD would 
likely be consistent with the Comprehensive Growth Management Plan. The Growth 
Management Plan guides these Commercial Service Nodes as follows: 
 
 
• Are intended to be buffered from surrounding areas by office/institutional/high density 
residential land uses. The exact size of the required buffer should be determined when the 
ultimate extent of the commercial node is known. 
• Shall have Pedestrian connections developed between sites within. 
• Shall be compatible in size and scale with surrounding development. 
• Shall encourage shared vehicular access between adjacent commercial businesses. 
• Shall have specific area development plans prepared prior to the initiation of development. 
 
The Comprehensive Growth Management Plan’s Implementation Strategies also provide 
guidance relevant to this rezoning request:  
 
Objective 3: Preserve and enhance Smithfield’s land use form. Implementation Strategy b) 
Establish a mixed use district. A Mixed Use District is intended to provide for the coordinated 
development of office, commercial, and residential uses and their necessary support functions 
in the vicinity of key highway intersections in Smithfield. They should be designed to facilitate 
stated public policies, to encourage design which emphasizes lively, people oriented 
environments and compatible, visually interesting development. This district provides areas 
where moderate scale mixed use centers can locate with an emphasis on development of a 
balance of residential, office, and commercial uses. It is further intended that the Mixed Use 
Districts shall encourage development within which mutually supporting residential, 
commercial, and office uses are scaled, balanced, and located to reduce general traffic 
congestion by providing housing close to principal destinations, and convenient pedestrian 
circulation systems and mass transit to further reduce the need for private automobile usage. 
Mixed Use Districts are intended to encourage development that allows multiple destinations 
to be achieved with a single trip. When such districts adjoin residential development or 
residential zoning districts, it is intended that arrangement of buildings, uses, open space, and 
vehicular or pedestrian access shall provide appropriate transition and reduce potentially 
adverse effects. The service nodes which are delineated on the Future Land Use Map (Map 18) 
should be mixed use districts. Implementation Strategy h) Office/Institutional/Multi-family 
development should be used as a buffer between light industrial and commercial development 
and adjacent residential land uses.  
 
Objective 4: Discourage strip commercial development on major and minor thoroughfares that 
allows each lot to have direct vehicular access to the highway. Implementation Strategy c) 
Commercial development should be encouraged at the intersections of major roads (i.e., in a 
nodal fashion) consistent with the town’s future land use map. The Comprehensive Growth 
Management Plan also provides an illustration of a Commercial Service Node. The 
Comprehensive Growth Management Plan also discourages strip development in these node 
areas. Therefore, the proposed rezoning will be inconsistent with the Town of Smithfield’s 
Growth Management Plan. A straight B-3 zoning will allow all the commercial uses within a B-3 
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district, but will not ensure the commercial node’s serve the neighborhood, buffers the 
adjacent residential, nor provide for the access or connectivity envisioned in the 
Comprehensive Growth Management Plan. 
 
Mr. Wensman said Planning Department staff does find the plan to be consistent with the UDO. 
The Planning Department recommends denial of the Zoning Map Amendment; and 
recommends that the Town Council approve a consistency statement declaring the request to 
be inconsistent with the Town of Smithfield Comprehensive Growth Management Plan and that 
the request is not reasonable and not in the public interest. The Planning Board is respectfully 
requested to review the petition and make a recommendation to the Town Council whether to 
approve or deny the rezoning of approximately 6.8 acres from R20A Residential-Agricultural to 
B-3 Highway Entranceway Business District Zoning. 
 
Mr. Spain asked if this proposed location wouldn’t be considered spot zoning a reason for 
denial. I think if you do a B-3 it opens the door for a gas station or other businesses that 
operate 24 hours a day.  
 
Mr. Wensman stated he didn’t think it would be considered spot zoning. You have the Credit 
Union zoning to the North. Land use as a whole is saying this can be a business use in this area 
but with a plan. The Comp Plan is saying it can be B-3 but on the appropriate scale with the 
requirements associated. Like with the Credit Union to the North, they’ve left some land 
around it that could be developed. We have no idea how that is going to be redeveloped. 
 
Mr. Taylor asked if the vision for this plan was similar to the Booker Dairy Plantation location, 
where it’s an office park and shared parking area.  
 
Mr. Helmer said the O/I stuff there; doctor offices and such are a range of uses and would fit 
the recommendations of the comp plan. 
 
Mr. Taylor asked if that would be appropriate based on the current zoning. 
 
Mr. Wensman said it’s not that B-3 uses are an issue here; it’s how they are arranged on the 
site. We’re in the process of revising our Land Use Plan and this is a key piece. Whether it 
survives it to the next rendition of our Land Use map we don’t know. 
 
Mr. Paul Embler came forward to speak about concept and entitlement. Entitlement is value 
that the land has, be it zoning or physical arrangement of the land. Mr. Frank Lee is trying to 
obtain the entitlement out of the land. As Mr. Wensman said, the Comp Plan entitles it to be 
commercial. When you read the Comp Plan it does push mixed use development very hard. 
Mixed use as you can see in the verbiage he put up on the board, it speaks of residential, Office 
and Institutional and commercial all on 6.8 acres. I dare would say that residential would be a 
viable use for that corner unless it was high density residential. To say it’s going to be a mixed 
use would be logical, but to come forward now with a plan on a 6.8 acres piece of land, of how 
it’s going to be developed there are too many questions out there that can’t be answered right 
now. We know Booker Dairy Rd is going to what NCDOT refers to as a super road. It has a 
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median in it, two movement lanes East and West and bunch of turn lanes. The only place you’re 
going to cross those turn lanes is at signalized intersections. One will be at Kellie Drive, one at 
Booker Dairy and those will be the crossovers. There will be one crossover at the SRAC this isn’t 
signalized. As you come onto Buffalo Road NCDOT through the RPO (Regional Planning 
Organization) has already designated that Buffalo Road will also be a super road. NCDOT is 
already building a connector from Kellie Drive looping back around to Buffalo Road. My 
contention with staff when asking for a PUD rezoning for this, there’s no way to do a valid plan 
that we say DOT is going to buy at the current time. That’s why we just asked for a straight B-3 
rezoning, rather than tying it to a specific plan. If the plan changes you have to come back 
through the whole process again. If we were to do a plan for you to evaluate, there’s no 
assurance that the plan could go forward in the future. NCDOT will be one of the big driving 
forces. That is one thing to take into consideration. Another thing is the size of the site, 6.8 
acres in downtown Raleigh is a good viable opportunity for mixed use development, such as 
North Hills. In Smithfield there could be some mixed use in there, such as commercial and office 
but no one has done a market study yet. We’re just looking for entitlement for a B-3 land use. 
We’re just approaching this from a different angle than what staff has suggested, rather than 
go with a specific plan for the rezoning; we’re looking at it in general terms and that there will 
be a development plan to come back to the town. If you do a development plan now, it 
indicates you’re doing a subdivision and that may not necessarily be the case. It may possibly be 
developed as one piece of land. With this things under consideration we would like you to make 
a recommendation to the Town Council of a straight B-3 rezoning. 
 
Mr. Wensman stated with a straight B-3 zoning as requested by Mr. Embler any development 
that meets the UDO, staff is going to review it against the UDO and we basically have to 
approve it. 
 
Oliver Johnson made a motion that the Planning Department recommend the Town Council 
approve a consistency statement declaring the request to be inconsistent with the Town of 
Smithfield Comprehensive Growth Management Plan and that the request is not reasonable 
and not in the public interest, seconded by Ashley Spain.  Stephen Upton, Oliver Johnson, 
Ashley Spain and Michael Taylor voted yes, Eddie Foy voted in opposition.  
 
Eddie Foy made a motion to close RZ-18-03. Unanimous 
 
Oliver Johnson made a motion to adjourn, seconded by Eddie Foy. Unanimous   
 
Old Business: 
 
ZA-17-06 Town of Smithfield 
The Planning Department is requesting text amendments to Appendix A, Article 7 and 
Article 10 of the Town of Smithfield Unified Development Ordinance (UDO) that removes 
inconsistencies within the text and clarifies development standards as they pertain to flag 
lots and cul-de-sac streets. 
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Next Planning Board Meeting: 
Our next Planning Board Meeting is scheduled for March 1, 2018 at 6:00 pm. 
  
 
 
Submitted this 5th day of February, 2018 
 
Julie Edmonds 
Administrative Assistant 
Planning Department 
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Date: 03/01/2018 
  

 

Subject: Unified Development Ordinance Text Amendment 
Department: Planning 

Presented by: Mark E. Helmer, Senior Planning 
Presentation: Business Item 

 
Issue Statement  
  

The Planning Department is requesting adoption of the Federal Emergency 
Management Agency (FEMA) Flood Insurance Study (FIS) for Johnston County and 
associated amendment to the Unified Development Ordinance (UDO) Flood Damage 
Prevention Ordinance. 

  

Financial Impact 
  

There will be no financial impact to the Town. 
  

Action Needed 
 
 To review the requested amendment and to make a recommendation to the Town 

Council for the adoption of the Flood Insurance Study (FIS) for Johnston County and 
proposed UDO amendment.  

  

Recommendations 
 
 The Planning Department recommends adopting the Flood Insurance Study (FIS) for 

Johnston County and the proposed ordinance amendment to Article 10 and Appendix A 
of the UDO. Planning Staff also recommends the Planning Board approve a statement 
declaring the request is consistent with the Town of Smithfield Comprehensive Growth 
Management Plan and that the request is reasonable and in the public interest. 

  
Approved:  City Manager  City Attorney 
 
Attachments:  

1. Staff Report 
2. Ordinance  
3. Application and Petition for Amendment to the UDO 



 

 Staff Report 
 

Public 
meeting: 

Application for 
Unified 
Development 
Ordinance  
Text 
Amendment 
ZA-18-02 

 

 

 
The Town of Smithfield is required to adopt the Federal Emergency Management Agency 
(FEMA) revised Flood Insurance Study (FIS) for Johnston County which includes both the 
revised Digital Flood Insurance Rate Map (DFIRM) and North Carolina Model Flood Damage 
Prevention Ordinance as developed by the North Carolina Department of Public Safety.  
 
Adoption of the FIS and mandatory revisions to the Town of Smithfield’s existing Flood 
Damage Prevention Ordinance must occur no later than June 20, 2018. Failure to adopt the 
FIS and make the mandatory revisions to the Town of Smithfield Unified Development 
Ordinance (UDO) within the time allotted will result in the Town of Smithfield being 
suspended from the Nation Flood Insurance Program (NFIP) and all flood insurance policies 
within the Town of Smithfield’s planning and zoning jurisdiction will be canceled.              
 
The Planning Department is requesting adoption of revised Flood Insurance Study (FIS) for 
Johnston County and amendments to the Town of Smithfield Flood Damage Prevention 
Ordinance for continued participation and compliance with the National Flood Insurance 
Program.  
 
Staff Analysis:  
 
Many of the changes to the Town of Smithfield’s existing Flood Damage Prevention 
Ordinance are mandatory, while others are recommended changes not necessarily required 
to participate in National Flood Insurance Program. For usability and enforcement 
purposes, the proposed ordinance amendment generally mirrors proposed changes that 
will be adopted by Johnston County. Modifications to the existing ordinance are 
represented by double underline for new text, strikethrough for deleted text. In addition, 
blue text represents text that is changed from the existing ordinance, green text represents 
new text and, red text represents items to be deleted.              
 
  



Summary of Mandatory Changes: 
 

• Required determination by UDO Administrator of market value, repair value and 
make a determination as to whether substantial damages or substantial 
improvement thresholds are met and to notify the applicant of the findings. 

• Required time period for use in establishing substantial damages and substantial 
improvements. 

• Failure to comply with UDO Administrator orders for correction of violation will be 
classified as a Class 1 misdemeanor pursuant to NC G.S 143-215.58.  

• Penalties for violations are increasing from $50 to $100 per day 
• All electrical, heating, air conditioning and ventilation for new construction will be 

required to be 2 feet above base flood elevations or be water tight.   
• Alteration and repairs are no longer classified as new construction. 
• Non-residential structures with basements shall be no lower than 2 feet above base 

flood elevation or be constructed of robust material and flood proofed. 
• All above ground fuel tanks must be elevated two (2) feet above base flood 

elevation or be strapped down. 
• Use of NAVD 1988 vertical datum will replace the use of mean sea level tidal datum     
• Minor text changes design to clarify existing regulations. 
• Additional definitions of commonly used terms.   

 
Summary of Voluntary Changes: 
 

• Prohibit fill within a special food hazard area which is currently allowed. Staff 
recommends no change. 

• Increase in freeboard which is currently set at two (2) feet. Staff recommends no 
change.    

• Fully enclosed area of new construction or substantially improved structure which is 
below the lowest floor shall not be temperature controlled. (staff recommended) 

• A statement is placed on the permit stating that all material below the base flood 
elevation must be made from flood resistant material. (staff recommended) 

• Property owner requirement to execute and record a non-conversion agreement for 
spaces below the lowest floor and agree to annual inspections by Town staff. (staff 
does not recommend) 

• Required time period for establishing substantial damages and substantial 
improvements. Time period language required but period can vary based on 
community needs. Staff recommends 1 year for substantial improvements and 10 
years for substantial damages. The substantial damage threshold is more stringent 
to avoid repetitive loss penalties to property owners that include ineligibility for 
Increased Cost of Compliance (ICC) benefits that are often needed for required 
elevating of flood damaged structures.         

 



 
DFIRM Analysis: 
 

• Over 1,200 properties within the Town of Smithfield Planning and Zoning Jurisdiction 
are affected by Special Flood Hazard Areas. 

• Sandy Run and surrounding area will have approximately 86 properties 66 structures 
removed from the 100 year floodplain. 

• FIS now includes a detailed study area of Buffalo Creek from North Brightleaf 
Boulevard to US 70 Bypass.  

• Spring Branch 100 year floodplain and floodway appears to be smaller in area. 
• Neuse River floodway appears to have increased in area in most places.   
• The majority of other changes appear to be from the natural meandering of the 

creeks and streams and can be seen through the subtle shifting of its floodway and 
floodplain from one side to the other.   

 
PLANNING DEPARTMENT FINDINGS AND RECOMMENDATIONS:  
 
Planning staff finds the Flood Insurance Study (FIS) for Johnston County and ordinance 
amendment is consistent with the Comprehensive Land Use Plan which identifies and 
recommends areas within the floodway as Conservation Districts. 
 
Planning staff finds the Flood Insurance Study (FIS) for Johnston County and proposed 
ordinance amendment is reasonable and in the public interest because they reduce the loss 
of life and property damage caused by flooding.      
 
The Planning Department recommends adoption of the Flood Insurance Study (FIS) for 
Johnston County and approval of proposed ordinance amendment to the Town of 
Smithfield Unified Development Ordinance, Article 10, Part VII, Flood Damage Prevention 
Ordinance, Non-Coastal Regular Phase and Appendix A. Definitions.   
 
PLANNING BOARD ACTION REQUESTED: 
 
To review the Flood Insurance Study (FIS) for Johnston County and make a 
recommendation to Town Council for the adoption of the flood study and proposed 
ordinance amendment to the Town of Smithfield Unified Development Ordinance, Article 
10, Part VII, Flood Damage Prevention Ordinance, Non-Coastal Regular Phase and 
Appendix A. Definitions.  
 
And to adopt a consistency statement describing how the action is consistent with the 
Town of Smithfield Comprehensive Growth Management Plan and how it is reasonable and 
in the publics best interest. 
  



THE TOWN OF SMITHFIELD  
UNIFIED DEVELOPMENT ORDINANCE 

AMENDMENT CONSISTENCY STATEMENT 
BY THE SMITHFIELD PLANNING BOARD 

ZA-18-02 
 
Whereas the Smithfield Planning Board, upon acting on a zoning ordinance amendment to 
the Unified Development Ordinance and pursuant to NCGS §160A-383, is required to 
approve a statement describing how the action is consistent with the Town of Smithfield 
Comprehensive Growth Management Plan; and 

Whereas the Smithfield Planning Board, upon acting on a zoning ordinance amendment to 
the Unified Development Ordinance and pursuant to NCGS §160A-383, is required to 
provide a brief statement indicating how the action is reasonable and in the public interest. 

NOW THEREFORE, BE IT ADOPTED BY THE SMITHFIELD PLANNING BOARD AS 
APPROPRIATE: 

IN THE EVENT THAT THE MOTION TO RECOMMEND APPROVAL OF THE 
ORDINANCE AMENDMENT, 

That the final action regarding zoning ordinance amendment ZA-18-02 is based upon 
review of and consistency with, the Town of Smithfield Comprehensive Growth 
Management Plan and any other officially adopted plan that is applicable, along with 
additional agenda information provided to the Planning Board and information provided at 
the regularly scheduled meeting of Planning Board; and 

It is the objective of the Town of Smithfield Planning Board to have the Unified 
Development Ordinance promote regulatory efficiency and consistency and the health, 
safety, and general welfare of the community. The zoning ordinance amendment promotes 
this by offering fair and reasonable regulations for the citizens and business community of 
the Town of Smithfield as supported by the staff report and attachments provided to the 
Planning Board at their regularly scheduled meeting. Therefore, the ordinance amendment 
is reasonable and in the public interest. 

IN THE EVENT THAT THE MOTION TO RECOMMEND APPROVAL OF THE 
ORDINANCE FAILS, 

That the final action regarding zoning ordinance amendment ZA-18-02 is based upon 
review of, and consistency, the Town of Smithfield Comprehensive Growth Management 
Plan and other officially adopted plans that are applicable; and 

It is the objective of the Planning Board to have the Unified Development Ordinance 
promote regulatory efficiency and consistency and the health, safety, and general welfare 
of the community. The zoning ordinance amendment does not promote this and therefore 
is neither reasonable nor in the public interest. 



  

 
 

DRAFT ORDINANCE # ZA-18-02 
AN ORDINANCE TO AMEND  

THE TOWN OF SMITHFIELD UNIFIED DEVELOPMENT ORDINANCE  
ARTICLE 10, PART VII, FLOOD DAMAGE PREVENTION, AND  

APPENDIX A. DEFINITIONS 
TO REFLECT STATE MANDATED CHANGES 

 
WHEREAS, the Smithfield Town Council wishes to amend certain provisions in the Unified 
Development Ordinance by making changes to the Town of Smithfield Unified Development 
Ordinance to adopt the revised Flood Damage Prevention Ordinance.  
 
WHEREAS, it is the objective of the Smithfield Town Council to have the UDO promote 
regulatory efficiency and consistency and the health, safety, and general welfare of the 
community;  
 
NOW, THEREFORE, be it ordained that the following Articles are amended to make the 
following changes set forth in the deletions (strikethroughs) and additions (double underlining) 
below: 
 
Part 1 
[Revise ARTICLE 10, PART VII, FLOOD DAMAGE PREVENTION and APPENDIX A 
DEFINITIONS content to reflect changes in the 2017 Revised North Carolina Model Flood 
Damage Prevention Ordinance for Non-Coastal Regular Phase Regions.]    
 
PART VII. FLOOD DAMAGE PREVENTION, NON-COASTAL REGULAR PHASE. 
 
DIVISION I.  STATUTORY AUTHORIZATION, FINDINGS OF FACT, PURPOSE AND OBJECTIVES. 
 
SECTION 10.56   STATUTORY AUTHORIZATION. 
 
The Legislature of the State of North Carolina has in Part 6, Article 21 of Chapter 143; Parts 3, 5, 
and 8 of Article 19 of Chapter 160A; and Article 8 of Chapter 160A of the North Carolina General 
Statutes, delegated to local governmental units the responsibility to adopt regulations designed to 
promote the public health, safety, and general welfare.  Therefore, the Town Council of 
Smithfield, North Carolina, does ordain as follows. 
 
SECTION 10.57   FINDINGS OF FACT. 
 
10.57.1.  The flood prone areas within the jurisdiction of the Town of Smithfield are subject to 
periodic inundation which results in loss of life, property, health and safety hazards, disruption of 
commerce and governmental services, extraordinary public expenditures of flood protection and 
relief, and impairment of the tax base, all of which adversely affect the public health, safety, and 
general welfare. 
 



  

 
 

10.57.2.  These flood losses are caused by the cumulative effect of obstructions in floodplains 
causing increases in flood heights and velocities and by the occupancy in flood prone areas of 
uses vulnerable to floods or other hazards. 
 
SECTION 10.58   STATEMENT OF PURPOSE. 
 
It is the purpose of these regulations to promote public health, safety, and general welfare and to 
minimize public and private losses due to flood conditions within flood prone areas by provisions 
designed to: 
 
10.58.1.  Restrict or prohibit uses that are dangerous to health, safety, and property due to water 
or erosion hazards or that result in damaging increases in erosion, flood heights or velocities; 
 
10.58.2.  Require that uses vulnerable to floods, including facilities that serve such uses, be 
protected against flood damage at the time of initial construction; 
 
10.58.3.  Control the alteration of natural floodplains, stream channels, and natural protective 
barriers, which are involved in the accommodation of floodwaters; 
 
10.58.4.  Control filling, grading, dredging, and all other development that may increase erosion 
or flood damage; and 
 
10.58.5.  Prevent or regulate the construction of flood barriers that will unnaturally divert flood 
waters or which may increase flood hazards to other lands. 
 
SECTION 10.59   OBJECTIVES. 
 
The objectives of this ordinance are to: 
 
10.59.1.  Protect human life, safety, and health; 
 
10.59.2.  Minimize expenditure of public money for costly flood control projects; 
 
10.59.3.  Minimize the need for rescue and relief efforts associated with flooding and generally 
undertaken at the expense of the general public; 
 
10.59.4.  Minimize prolonged business losses and interruptions; 
 
10.59.5.  Minimize damage to public facilities and utilities (i.e. water and gas mains, electric, 
telephone, cable and sewer lines, streets, and bridges) that are located in flood prone areas; 
 
10.59.6.  Minimize damage to private and public property due to flooding; 
 



  

 
 

10.59.7.  Make flood insurance available to the community through the National Flood Insurance 
Program; 
 
10.59.8.   Maintain the natural and beneficial functions of floodplains; 
 
10.59.6.9.  Help maintain a stable tax base by providing for the sound use and development of 
flood prone areas; and 
 
10.59.7.10. Ensure that potential buyers are aware that property is in a Special Flood Hazard 
Area. 
 
DIVISION II.  GENERAL PROVISIONS. 
 
SECTION 10.60   LANDS TO WHICH THESE REGULATIONS APPLY. 
 
These regulations shall apply to all Special Flood Hazard Areas within the jurisdiction, including 
extraterritorial jurisdictions (ETJs), of the Town of Smithfield and within the jurisdiction of any 
other community whose governing body agrees, by resolution, to such applicability. 
 
SECTION 10.61   BASIS FOR ESTABLISHING THE SPECIAL FLOOD HAZARD AREAS. 
 
The Special Flood Hazard Areas are those identified under the Cooperating Technical State 
(CTS) agreement between the State of North Carolina and FEMA in its Flood Insurance Study 
(FIS) and its accompanying Flood Insurance Rate Maps (FIRM), for Johnston County dated 
December 2, 2005, which are adopted by reference and declared to be a part of this ordinance. 
Dated December 20, 2017 for Johnston County and associated DFIRM panels,including any 
digital data developed as part of the FIS, which are adopted by reference and declared a part of 
this ordinance. Future revisions to the FIS and DFIRM panels that do not change flood hazard 
data within the jurisdictional authority of the Town of Smithfield are also adopted by reference and 
declared a part of this ordinance. Subsequent Letter of Map Revisions (LOMRs) and/or Physical 
Map Revisions (PMRs) shall be adopted within 3 months. 
The initial Flood Insurance Rate Maps are as follows for the jurisdictional areas at the initial date: 
Johnston County Unincorporated Area, dated September 30, 1983, and Town of Smithfield, dated 
April 1, 1982. 
 
SECTION 10.62   ESTABLISHMENT OF FLOODPLAIN DEVELOPMENT PERMIT. 
 
A Floodplain Development Permit shall be required in conformance with the provisions of these 
regulations prior to the commencement of any development activities within Special Flood Hazard 
Areas determined in accordance with the provisions of Section 10.61. 
 
SECTION 10.63   COMPLIANCE. 
 



  

 
 

No structure or land shall hereafter be located, extended, converted, altered, or developed in any 
way without full compliance with the terms of these regulations and other applicable regulations. 
 
SECTION 10.64   ABROGATION AND GREATER RESTRICTIONS. 
 
These regulations are not intended to repeal, abrogate, or impair any existing easements, 
covenants, or deed restrictions.  However, where these regulations and another conflict or 
overlap, whichever imposes the more stringent restrictions shall prevail. 
 
SECTION 10.65   INTERPRETATION. 
 
In the interpretation and application of these regulations, all provisions shall be: 
 
10.65.1.  Considered as minimum requirements; 
 
10.65.2.  Liberally construed in favor of the governing body; and 
 
10.65.3.  Deemed neither to limit nor repeal any other powers granted under State statutes. 
 
SECTION 10.66   WARNING AND DISCLAIMER OF LIABILITY. 
 
The degree of flood protection required by this ordinance is considered reasonable for regulatory 
purposes and is based on scientific and engineering consideration.  Larger floods can and will 
occur.  Actual flood heights may be increased by man-made or natural causes.  This ordinance 
does not imply that land outside the Special Flood Hazard Areas or uses permitted within such 
areas will be free from flooding or flood damages.  This ordinance shall not create liability on the 
part of the Town of Smithfield or by any officer or employee thereof for any flood damages that 
result from reliance on these regulations or any administrative decision lawfully made hereunder. 
 
SECTION 10.67   PENALTIES FOR VIOLATION. 
 
Violation of the provisions of these regulations or failure to comply with any of its requirements, 
including violation of conditions and safeguards established in connection with grants of variance 
or special exceptions, shall constitute a Class 1 misdemeanor pursuant to NC G.S. § 143-215.58.  
Any person who violates these regulations or fails to comply with any of its requirements shall, 
upon conviction thereof, be fined not more than $50.00 $100.00 or imprisoned for not more than 
thirty (30) days, or both. Each day such violation continues shall be considered a separate 
offense.  Nothing herein contained shall prevent the Town of Smithfield from taking such other 
lawful action as is necessary to prevent or remedy any violation. 
 
  



  

 
 

DIVISION III.  ADMINISTRATION. 
 
SECTION 10.68   DESIGNATION OF FLOODPLAIN ADMINISTRATOR. 
 
The UDO Administrator, or his/her designee, hereinafter referred to as the "Floodplain 
Administrator," is hereby appointed to administer and implement the provisions of these 
regulations. ln instances where the Floodplain Administrator receives assistance from others to 
complete tasks to administer and implement this ordinance, the Floodplain Administrator shall be 
responsible for the coordination and community's  overall compliance with the National Flood 
Insurance Program and the provisions of this ordinance.  
 
SECTION 10.69   FLOODPLAIN DEVELOPMENT APPLICATION, PERMIT AND CERTIFICATION 
REQUIREMENTS. 
 
10.69.1.  Application Requirements. 
Application for a Floodplain Development Permit shall be made to the Floodplain Administrator 
prior to any development activities located within Special Flood Hazard Areas.  The following 
items shall be presented to the Floodplain Administrator to apply for a floodplain development 
permit: 
 

10.69.1.1.  A plot plan drawn to scale which shall include, but shall not be limited to, the 
following specific details of the proposed floodplain development: 

 
10.69.1.1.1.  The nature, location, dimensions, and elevations of the area of 
development/disturbance; existing and proposed structures, utility systems, 
grading/pavement areas, fill materials, storage areas, drainage facilities, and other 
development; 

 
10.69.1.1.2.  The boundary of the Special Flood Hazard Area as delineated on 
the FIRM or other flood map as determined in Section 10.61, or a statement that 
the entire lot is within the Special Flood Hazard Area; 

 
10.69.1.1.3.  Flood zone(s) designation of the proposed development area as 
determined on the FIRM or other flood map as determined in Section 10.61; 

 
10.69.1.1.4.  The boundary of the floodway(s) or non-encroachment area(s) as 
determined in Section 10.61; 

 
10.69.1.1.5.  The Base Flood Elevation (BFE) where provided as set forth in 
Section 10.61, Section 10.70, or Section 10.75; 

 
10.69.1.1.6.  The old and new location of any watercourse that will be altered or 
relocated as a result of proposed development; and 

 
10.69.1.1.7.  The certification of the plot plan by a registered land surveyor or 
professional engineer. 



  

 
 

 
10.69.1.2.  Proposed elevation, and method thereof, of all development within a Special 
Flood Hazard Area including but not limited to: 

 
10.69.1.2.1.  Elevation in relation to mean sea level NAVD 1988 of the proposed 
reference level (including basement) of all structures; 

 
10.69.1.2.2.  Elevation in relation to mean sea level  NAVD 1988 to which any 
non-residential structure in Zone AE, A or AO will be floodproofed; and 

 
10.69.1.2.3.  Elevation in relation to mean sea level NAVD 1988 to which any 
proposed utility systems will be elevated or floodproofed. 

 
10.69.1.3.  If floodproofing, a Floodproofing Certificate (FEMA Form 81-65) with 
supporting data, an operational plan, and an inspection and maintenance plan that 
include, but are not limited to, installation, exercise, and maintenance of floodproofing 
measures. 

 
10.69.1.4.  A Foundation Plan, drawn to scale, which shall include details of the proposed 
foundation system to ensure all provisions of these regulations are met.  These details 
include but are not limited to: 

 
10.69.1.4.1.  The proposed method of elevation, if applicable (i.e., fill, solid 
foundation perimeter wall, solid backfilled foundation, open foundation on 
columns/posts/piers/piles/shear walls); and 

 
10.69.1.4.2.  Openings to facilitate automatic equalization of hydrostatic flood 
forces on walls in accordance with Section 10.74.4.3 when solid foundation 
perimeter walls are used in Zones A, AO, AE, and A1-30. 

 
10.69.1.5.  Usage details of any enclosed areas below the lowest floor. 

 
10.69.1.6.  Plans and/or details for the protection of public utilities and facilities such as 
sewer, gas, electrical, and water systems to be located and constructed to minimize flood 
damage. 
10.69.1.7.  Certification that all other Local, State and Federal permits required prior to 
floodplain development permit issuance have been received. 

 
10.69.1.8.  Documentation for placement of Recreational Vehicles and/or Temporary 
Structures, when applicable, to ensure that the provisions of Sections 10.74.6 and 10.74.7 
of these regulations are met. 

 
10.69.1.9.  A description of proposed watercourse alteration or relocation, when 
applicable, including an engineering report on the effects of the proposed project on the 
flood-carrying capacity of the watercourse and the effects to properties located both 



  

 
 

upstream and downstream; and a map (if not shown on plot plan) showing the location of 
the proposed watercourse alteration or relocation. 

 
10.69.2.  Permit Requirements. 
The Floodplain Development Permit shall include, but not be limited to: 
 

10.69.2.1.  A complete description of all the development to be permitted under the 
floodplain development permit. (e.g. house, garage, pool, septic, bulkhead, cabana, pier, 
bridge, mining, dredging, filling, grading, paving, excavation or drilling operations, or 
storage of equipment or materials, etc .). 

 
10.69.2.2.  The Special Flood Hazard Area determination for the proposed development 
in accordance with available data specified in Section 10.61. 

 
10.69.2.3.  The Regulatory Flood Protection Elevation required for the reference level 
and all attendant utilities. 

 
10.69.2.4.  The Regulatory Flood Protection Elevation required for the protection of all 
public utilities. 

 
10.69.2.5.  All certification submittal requirements with timelines. 

 
10.69.2.6.  A statement that no fill material or other development shall encroach into the 
floodway or non-encroachment area of any watercourse, as applicable. unless the 
requirements of Section 10.77, have been met.  

 
10.69.2.7.  The flood openings requirements, if in Zones A, AO, AE or A1-30. 

 
10.69.2.8.  Limitations of below BFE enclosure uses, if applicable (i.e., parking, building 
access and limited storage only). 
 
10.69.2.9  A statement, that all materials below BFE / RFPE must be flood  resistant 
materials 

 
10.69.3.  Certification Requirements. 
 

10.69.3.1.  Elevation Certificates. 
 

10.69.3.1.1.  An Elevation Certificate (FEMA Form 81-31) is required prior to the 
actual start of any new construction.  It shall be the duty of the permit holder to 
submit to the Floodplain Administrator a certification of the elevation of the 
reference level, in relation to mean sea level.  The Floodplain Administrator shall 
review the certificate data submitted.  Deficiencies detected by such review shall 
be corrected by the permit holder prior to the beginning of construction.  Failure to 



  

 
 

submit the certification or failure to make required corrections shall be cause to 
deny a floodplain development permit. 

 
10.69.3.2.  An Elevation Certificate (FEMA Form 81-31) is required after the 
reference level is established. Within seven (7) calendar days of establishment of 
the reference level elevation, it shall be the duty of the permit holder to submit to 
the Floodplain Administrator a certification of the elevation of the reference level, in 
relation to mean sea level.  Any work done within the seven (7) day calendar 
period and prior to submission of the certification shall be at the permit holder's 
risk.  The Floodplain Administrator shall review the certificate data submitted.  
Deficiencies detected by such review shall be corrected by the permit holder 
immediately and prior to further work being permitted to proceed.  Failure to 
submit the certification or failure to make required corrections shall be cause to 
issue a stop-work order for the project. 

 
10.69.3.3.  A final as-built Elevation Certificate (FEMA Form 81-31) is required 
after construction is completed and prior to Certificate of Compliance/Occupancy 
issuance.  It shall be the duty of the permit holder to submit to the Floodplain 
Administrator a certification of final as-built construction of the elevation of the 
reference level and all attendant utilities. The Floodplain Administrator shall review 
the certificate data submitted.  Deficiencies detected by such review shall be 
corrected by the permit holder immediately and prior to Certificate of 
Compliance/Occupancy issuance. In some instances, another certification may be 
required to certify corrected as-built construction.  Failure to submit the 
certification or failure to make required corrections shall be cause to withhold the 
issuance of a Certificate of Compliance/Occupancy. 
 
10.69.3.2.  Floodproofing Certificate.  If non-residential floodproofing is used 
to meet the Regulatory Flood Protection Elevation requirements, a Floodproofing 
Certificate (FEMA Form 81-65 086-0-3481-65), with supporting data, an 
operational plan, and an inspection and maintenance plan are required prior to the 
actual start of any new construction.  It shall be the duty of the permit holder to 
submit to the Floodplain Administrator a certification of the floodproofed design 
elevation of the reference level and all attendant utilities, in relation to mean sea 
level NAVD 1988. Floodproofing certification shall be prepared by or under the 
direct supervision of a professional engineer or architect and certified by same.  
The Floodplain Administrator shall review the certificate data, the operational plan, 
and the inspection and maintenance plan.  Deficiencies detected by such review 
shall be corrected by the applicant prior to permit approval.  Failure to submit the 
certification or failure to make required corrections shall be cause to deny a 
Floodplain Development Permit.  Failure to construct in accordance with the 
certified design shall be cause to withhold the issuance of a Certificate of 
Compliance/Occupancy. 

 



  

 
 

10.69.3.3 A final Finished Construction Floodproofing Certificate (FEMA Form 086-0-34), 
with supporting data, an operational plan, and an inspection and maintenance plan are 
required prior to the issuance of a Certificate of Compliance/Occupancy. It shall be the 
duty of the permit holder to submit to the Floodplain Administrator a certification of the 
floodproofed design elevation of the reference level and all attendant utilities, in relation to 
NAVD 1988. Floodproofing certificate shall be prepared by or under the direct supervision 
of a professional engineer or architect and certified by same. The Floodplain Administrator 
shall review the certificate data, the operational plan, and the inspection and maintenance 
plan. Deficiencies detected by such review shall be corrected by the applicant prior to 
Certificate of Occupancy. Failure to submit the certification or failure to make required 
corrections shall be cause to deny a Floodplain Development Permit. Failure to construct 
in accordance with the certified design shall be cause to deny a Certificate of 
Compliance/Occupancy. 

 
10.69.3.3.4.  If a manufactured home is placed within Zone A, AO, AE, or A1-30 and the 
elevation of the chassis is more than 36 inches in height above grade, an engineered 
foundation certification is required in accordance with  the provisions of Section 
10.74.3.2. 

 
10.69.3.4.5.  If a watercourse is to be altered or relocated, a description of the extent of 
watercourse alteration or relocation; a professional engineer's certified report on the 
effects of the proposed project on the flood-carrying capacity of the watercourse and the 
effects to properties located both upstream and downstream; and a map showing the 
location of the proposed watercourse alteration or relocation shall all be submitted by the 
permit applicant prior to issuance of a floodplain development permit. 

 
10.69.3.4.5.6. Certification Exemptions.  The following structures, if located within 
Zone A, AO, AE or A1-30, are exempt from the elevation/floodproofing certification 
requirements specified in Sections 10.69.3.1 and 10.69.3.2. 

 
10.69.3.5.6.1.  Recreational Vehicles meeting requirements of Section 10.74.6.1; 

 
10.69.3.5.6.2.  Temporary Structures meeting requirements of Section 10.74.7; 
and 

 
10.69.3.5.6.3. Accessory Structures less than 150 square feet meeting 
requirements of Section 10.74.8. 

 
10.69.4 Determinations for existing buildings and structures. 
 

10.69.4.1 For applications for building permits to improve buildings and structures, 
including alterations , movement , enlargement,  replacement,  repair, change of 
occupancy, additions, rehabilitations, renovations, substantial  improvements, repairs of 
substantial damage,  and any other improvement  of or work on such buildings  and 



  

 
 

structures, the Floodplain  Administrator, in coordination  with  the Building  Official, 
shall: 

 
10.69.4.1.1. Estimate the market value, or require the applicant to obtain an 
appraisal of the market value prepared by a qualified independent appraiser, of the 
building or structure before the start of construction of the proposed work; in the 
case of repair, the market value of the building or structure shall be the market 
value before the damage occurred and before any repairs are made; 
 
10.69.4.1.2 Compare the cost to perform the improvement, the cost to repair a 
damaged building to its pre-damaged condition, or the combined costs of 
improvements and repairs, if applicable, to the market value of the building or 
structure; 
 
10.6.4.1.3 Determine and document whether the proposed work constitutes 
substantial improvement or repair of substantial damage; and 
 
10.69.4.1.4 Notify the applicant if it is determined that the work constitutes 
substantial improvement or repair of substantial damage and that compliance with 
the flood resistant construction requirements of the NC Building Code and this 
ordinance is required. 

 
SECTION 10.70   DUTIES AND RESPONSIBILITIES OF THE FLOODPLAIN ADMINISTRATOR. 
 
The Floodplain Administrator shall perform, but not be limited to, the following duties: 
 
10.70.1.  Review all floodplain development applications and issue permits for all proposed 
development within Special Flood Hazard Areas to assure that the requirements of these 
regulations have been satisfied. 
 
10.70.2.  Review all proposed development within Special Flood Hazard Areas to assure that all 
necessary Local, State and Federal permits have been received. 
 
10.70.3.  Notify adjacent communities and the North Carolina Department of Crime Control and 
Public Safety, Division of Emergency Management, State Coordinator for the National Flood 
Insurance Program prior to any alteration or relocation of a watercourse, and submit evidence of 
such notification to the Federal Emergency Management Agency (FEMA). 
 
10.70.4.  Assure that maintenance is provided within the altered or relocated portion of said 
watercourse so that the flood-carrying capacity is maintained. 
 
10.70.5.  Prevent encroachments into floodways and non-encroachment areas unless the 
certification and flood hazard reduction provisions of Section 10.77 are met. 
 



  

 
 

10.70.6.  Obtain actual elevation (in relation to mean sea level) of the reference level (including 
basement) and all attendant utilities of all new and substantially improved structures, in 
accordance with the provisions of Section 10.69.3. 
 
10.70.7.  Obtain actual elevation (in relation to mean sea level) to which all new and substantially 
improved structures and utilities have been floodproofed, in accordance with the provisions of 
Section 10.69.3. 
 
10.70.8.  Obtain actual elevation (in relation to mean sea level) of all public utilities in accordance 
with the provisions of Section 10.69.3. 
 
10.70.9.  When floodproofing is utilized for a particular structure, obtain certifications from a 
registered professional engineer or architect in accordance with the provisions of Sections 
10.69.3 and 10.74.2. 
 
10.70.10.  Where interpretation is needed as to the exact location of boundaries of the Special 
Flood Hazard Areas, floodways, or non-encroachment areas (for example, where there appears 
to be a conflict between a mapped boundary and actual field conditions), make the necessary 
interpretation.  The person contesting the location of the boundary shall be given a reasonable 
opportunity to appeal the interpretation as provided in this article. 
 
10.70.11.  When Base Flood Elevation (BFE) data has not been provided in accordance with the 
provisions of Section 10.61, obtain, review, and reasonably utilize any BFE data, along with 
floodway data or non-encroachment area data available from a Federal, State, or other source, 
including data developed pursuant to Section 10.75.2.2, in order to administer the provisions of 
these regulations. 
 
10.70.12.  When Base Flood Elevation (BFE) data is provided but no floodway or 
non-encroachment area data has been provided in accordance with the provisions of Section 
10.61 obtain, review, and reasonably utilize any floodway data or non-encroachment area data 
available from a Federal, State, or other source in order to administer the provisions of these 
regulations.10.70.13.  When the lowest floor and the lowest adjacent grade of a structure or the 
lowest ground elevation of a parcel in a Special Flood Hazard Area is above the Base Flood 
Elevation (BFE), advise the property owner of the option to apply for a Letter of Map Amendment 
(LOMA) from FEMA.  Maintain a copy of the LOMA issued by FEMA in the floodplain 
development permit file. 
 
10.70.14.  Permanently maintain all records that pertain to the administration of this ordinance 
and make these records available for public inspection, recognizing that such information may be 
subject to the Privacy Act of 1974, as amended. 
 
10.70.15.  Make on-site inspections of work in progress.  As the work pursuant to a floodplain 
development permit progresses, the Floodplain Administrator shall make as many inspections of 
the work as may be necessary to ensure that the work is being done according to the provisions of 
the local ordinance and the terms of the permit.  In exercising this power, the Floodplain 



  

 
 

Administrator has a right, upon presentation of proper credentials, to enter on any premises within 
the jurisdiction of the community at any reasonable hour for the purposes of inspection or other 
enforcement action. 
 
10.70.16.  Issue stop-work orders as required.  Whenever a building or part thereof is being 
constructed, reconstructed, altered, or repaired in violation of this ordinance, the Floodplain 
Administrator may order the work to be immediately stopped.  The stop-work order shall be in 
writing and directed to the person doing or in charge of the work.  The stop-work order shall state 
the specific work to be stopped, the specific reason(s) for the stoppage, and the condition(s) 
under which the work may be resumed.  Violation of a stop-work order constitutes a 
misdemeanor. 
 
10.70.17.  Revoke floodplain development permits as required.  The Floodplain Administrator 
may revoke and require the return of the floodplain development permit by notifying the permit 
holder in writing stating the reason(s) for the revocation.  Permits shall be revoked for any 
substantial departure from the approved application, plans, and specifications; for refusal or 
failure to comply with the requirements of State or local laws; or for false statements or 
misrepresentations made in securing the permit.  Any floodplain development permit mistakenly 
issued in violation of an applicable State or local law may also be revoked. 
 
10.70.18.  Make periodic inspections throughout the Special Flood Hazard Areas within the 
jurisdiction of the community.  The Floodplain Administrator and each member of his or her 
inspections department shall have a right, upon presentation of proper credentials, to enter on 
any premises within the territorial jurisdiction of the department at any reasonable hour for the 
purposes of inspection or other enforcement action. 
 
10.70.19.  Follow through with corrective procedures of Section 10.71. 
 
10.70.20.  Review, provide input, and make recommendations for variance requests. 
 
10.70.21.  Maintain a current map repository to include, but not limited to, historical and 
effective the FIS Report, historical and effective  FIRM and other official flood maps and studies 
adopted in accordance with the provisions of Section 10.61 of this ordinance, including any 
revisions thereto including Letters of Map Change, issued by FEMA.  Notify State and FEMA of 
mapping needs. 
 
10.70.22.  Coordinate revisions to FIS reports and FIRMs, including Letters of Map Revision 
Based on Fill (LOMR-Fs) and Letters of Map Revision (LOMRs). 
 

 
 
 
 
 



  

 
 

SECTION 10.71   CORRECTIVE PROCEDURES. 
 
10.71.1.  Violations to be Corrected. 
When the Floodplain Administrator finds violations of applicable State and local laws, it shall be 
his or her duty to notify the owner or occupant of the building of the violation.  The owner or 
occupant shall immediately remedy each of the violations of law cited in such notification. 
 
10.71.2.  Actions in Event of Failure to Take Corrective Action. 
If the owner of a building or property shall fail to take prompt corrective action, the Floodplain 
Administrator shall give the owner written notice, by certified or registered mail to the owner's last 
known address or by personal service, stating: 
 

10.71.2.1. That the building or property is in violation of the floodplain management 
regulations; 

 
10.71.2.2. That a hearing will be held before the Floodplain Administrator at a designated 
place and time, not later than ten (10) days after the date of the notice, at which time the 
owner shall be entitled to be heard in person or by counsel and to present arguments and 
evidence pertaining to the matter; and 

 
10.71.2.3. That following the hearing, the Floodplain Administrator may issue an order to 
alter, vacate, or demolish the building; or to remove fill as applicable. 

 
10.71.3.  Order to Take Corrective Action. 
If, upon a hearing held pursuant to the notice prescribed above, the Floodplain Administrator shall 
find that the building or development is in violation of the Flood Damage Prevention Ordinance, he 
or she shall issue an order in writing to the owner, requiring the owner to remedy the violation 
within a specified time period, not less than sixty (60) calendar days, nor more than one hundred 
eighty (180) calendar days.  Where the Floodplain Administrator finds that there is imminent 
danger to life or other property, he or she may order that corrective action be taken in such lesser 
period as may be feasible. 
 
10.71.4.  Appeal. 
Any owner who has received an order to take corrective action may appeal the order to the local 
elected governing body by giving notice of appeal in writing to the Floodplain Administrator and 
the clerk within ten (10) days following issuance of the final order.  In the absence of an appeal, 
the order of the Floodplain Administrator shall be final.  The local governing body shall hear an 
appeal within a reasonable time and may affirm, modify and affirm, or revoke the order. 
 
 
10.71.5.  Failure to Comply with Order. 
If the owner of a building or property fails to comply with an order to take corrective action for 
which no appeal has been made or fails to comply with an order of the governing body following 
an appeal, the owner shall be guilty of a Class 1 misdemeanor pursuant to NC G.S. § 143-215.58 
and shall be punished at the discretion of the court. 
 



  

 
 

SECTION 10.72   VARIANCE PROCEDURES. 
 
10.72.1.  The Town Council as established by the Town of Smithfield, hereinafter referred to as 
the "appeal board," shall hear and decide requests for variances from the requirements of these 
regulations. 
 
10.72.2.  Any person aggrieved by the decision of the appeal board may appeal such decision to 
the Court, as provided in Chapter 7A of the North Carolina General Statutes. 
 
10.72.3.  Variances may be issued for: 
 

10.72.3.1.  The repair or rehabilitation of historic structures upon the determination that 
the proposed repair or rehabilitation will not preclude the structure's continued designation 
as a historic structure and that the variance is the minimum necessary to preserve the 
historic character and design of the structure; 

 
10.72.3.2.  Functionally dependent facilities if determined to meet the definition as stated 
in Appendix A of this ordinance, provided provisions of Sections 10.72.9.2, 10.72.9.3, and 
10.72.9.5 have been satisfied, and such facilities are protected by methods that minimize 
flood damages during the base flood and create no additional threats to public safety; or 

 
10.72.3.3.  Any other type of development, provided it meets the requirements of this 
Section. 

 
10.72.4.  In passing upon variances, the appeal board shall consider all technical evaluations, all 
relevant factors, all standards specified in other sections of this ordinance, and: 
 

10.72.4.1.  The danger that materials may be swept onto other lands to the injury of 
others; 

 
10.72.4.2.  The danger to life and property due to flooding or erosion damage; 

 
10.72.4.3.  The susceptibility of the proposed facility and its contents to flood damage 
and the effect of such damage on the individual owner;10.72.4.4.  The importance of the 
services provided by the proposed facility to the community; 

 
10.72.4.5.  The necessity to the facility of a waterfront location as defined under Appendix 
A of this ordinance as a functionally dependent facility, where applicable; 

 
10.72.4.6.  The availability of alternative locations, not subject to flooding or erosion 
damage, for the proposed use; 

 
10.72.4.7.  The compatibility of the proposed use with existing and anticipated 
development; 



  

 
 

10.72.4.8.  The relationship of the proposed use to the comprehensive plan and 
floodplain management program for that area; 

 
10.72.4.9.  The safety of access to the property in times of flood for ordinary and 
emergency vehicles; 

 
10.72.4.10.  The expected heights, velocity, duration, rate of rise, and sediment transport 
of the floodwaters and the effects of wave action, if applicable, expected at the site; and 

 
10.72.4.11.  The costs of providing governmental services during and after flood 
conditions including maintenance and repair of public utilities and facilities such as sewer, 
gas, electrical and water systems, and streets and bridges. 

 
10.72.5.  A written report addressing each of the above factors shall be submitted with the 
application for a variance. 
 
10.72.6.  Upon consideration of the factors listed above and the purposes of these regulations, 
the appeal board may attach such conditions to the granting of variances as it deems necessary 
to further the purposes and objectives of these regulations. 
 
10.72.7.  Any applicant to whom a variance is granted shall be given written notice specifying the 
difference between the Base Flood Elevation (BFE) and the elevation to which the structure is to 
be built and that such construction below the BFE increases risks to life and property, and that the 
issuance of a variance to construct a structure below the BFE will result in increased premium 
rates for flood insurance up to $25 per $100 of insurance coverage.  Such notification shall be 
maintained with a record of all variance actions, including justification for their issuance. 
 
10.72.8.  The Floodplain Administrator shall maintain the records of all appeal actions and report 
any variances to the Federal Emergency Management Agency and the State of North Carolina 
upon request. 
10.72.9.  Conditions for Variances: 
 

10.72.9.1. Variances shall not be issued when the variance will make the structure in 
violation of other Federal, State, or local laws, regulations, or ordinances. 

 
10.72.9.2. Variances shall not be issued within any designated floodway or 
non-encroachment area if the variance would result in any increase in flood levels during 
the base flood discharge. 

 
10.72.9.3. Variances shall only be issued upon a determination that the variance is the 
minimum necessary, considering the flood hazard, to afford relief. 

 
10.72.9.4. Variances shall only be issued prior to development permit approval. 

 
10.72.9.5. Variances shall only be issued upon: 



  

 
 

10.72.9.5.1. A showing of good and sufficient cause; 
 

10.72.9.5.2. A determination that failure to grant the variance would result in 
exceptional hardship; and 

 
10.72.9.5.3. A determination that the granting of a variance will not result in 
increased flood heights, additional threats to public safety, or extraordinary public 
expense, create nuisance, cause fraud on or victimization of the public, or conflict 
with existing local laws or ordinances. 

 
10.72.10. A variance may be issued for solid waste disposal facilities or sites, hazardous waste 
management facilities, salvage yards, and chemical storage facilities that are located in Special 
Flood Hazard Areas provided that all of the following conditions are met. 
 

10.72.10.1. The use serves a critical need in the community. 
 

10.72.10.2. No feasible location exists for the use outside the Special Flood Hazard Area. 
 

10.72.10.3. The reference level of any structure is elevated or floodproofed to at least the 
Regulatory Flood Protection Elevation. 

 
10.72.10.4. The use complies with all other applicable Federal, State and local laws. 

 
10.72.10.5. The Town of Smithfield has notified the Secretary of the North Carolina 
Department of Crime Control and Public Safety of its intention to grant a variance at least 
thirty (30) calendar days prior to granting the variance. 

 
DIVISION IV.  PROVISIONS FOR FLOOD HAZARD REDUCTION. 
 
SECTION 10.73   GENERAL STANDARDS. 
 
In all Special Flood Hazard Areas the following provisions are required: 
 
10.73.1.  All new construction and substantial improvements shall be designed (or modified) and 
adequately anchored to prevent flotation, collapse, and lateral movement of the structure. 
 
10.73.2.  All new construction and substantial improvements shall be constructed with materials 
and utility equipment resistant to flood damage. 
 
10.73.3.  All new construction and substantial improvements shall be constructed by methods 
and practices that minimize flood damages. 
 
10.73.4.  All new E electrical, heating, ventilation, plumbing, air conditioning equipment, and 
other service facilities shall be designed and/or located so as to prevent water from entering or 



  

 
 

accumulating within the components during conditions of flooding to the Regulatory Flood 
Protection Elevation.  These include, but are not limited to, HVAC equipment, water softener  
equipment shall be located at or above the RFPE or designed and installed to prevent water from 
entering or accumulating within the components during the occurrence of the base flood. These 
include, but are not limited to, HVAC equipment, water softener units, bath/kitchen fixtures, 
ductwork, electrical meter, panels/boxes, utility/cable boxes, water heaters, and electric 
outlets/switches .units, bath/kitchen fixtures, ductwork, electric/gas meter panels/boxes, 
utility/cable boxes, hot water heaters, and electric outlets/switches. 
 

10.73.4.1 Replacements part of a substantial improvement, electrical, heating, ventilation, 
plumbing, air conditioning equipment, and other service equipment shall also meet the 
above provisions. 
 
10.73.4.2 Replacements that are for maintenance and not part of a substantial 
improvement may be installed at the original location provided the addition and/or 
improvements only comply with the standards for new construction consistent with the 
code and requirements for the original structure. 

 
10.73.5.  All new and replacement water supply systems shall be designed to minimize or 
eliminate infiltration of floodwaters into the system. 
 
10.73.6.  New and replacement sanitary sewage systems shall be designed to minimize or 
eliminate infiltration of floodwaters into the systems and discharges from the systems into flood 
waters. 
 
10.73.7.  On-site waste disposal systems shall be located and constructed to avoid impairment 
to them or contamination from them during flooding. 
 
10.73.8.  Any alteration, repair, reconstruction, or improvements to a structure, which is in 
compliance with the provisions of these regulations, shall meet the requirements of "new 
construction" as contained in this ordinance. 
 
10.73.9.8.  Nothing in these regulations shall prevent the repair, reconstruction, or replacement 
of a building or structure existing on the effective date of this ordinance and located totally or 
partially within the floodway, non-encroachment area, or stream setback, provided there is no 
additional encroachment below the Regulatory Flood Protection Elevation in the floodway, 
non-encroachment area, or stream setback, and provided that such repair, reconstruction, or 
replacement meets all of the other requirements of this ordinance. 
 
10.73.10.9.  New solid waste disposal facilities and sites, hazardous waste management 
facilities, salvage yards, and chemical storage facilities shall not be permitted, except by variance 
as specified in Section 10.72.10.  A structure or tank for chemical or fuel storage incidental to an 
allowed use or to the operation of a water treatment plant or wastewater treatment facility may be 
located in a Special Flood Hazard Area only if the structure or tank is either elevated or 



  

 
 

floodproofed to at least the Regulatory Flood Protection Elevation and certified in accordance with 
the provisions of Section 10.69.3. 
 
10.73.11.10.  All subdivision proposals and other development proposals shall be consistent with 
the need to minimize flood damage. 
 
10.73.12.11.  All subdivision proposals and other development proposals shall have public 
utilities and facilities such as sewer, gas, electrical, and water systems located and constructed to 
minimize flood damage. 
 
10.73.13.12.  All subdivision proposals and other development proposals shall have adequate 
drainage provided to reduce exposure to flood hazards. 
 
10.73.14.13.  All subdivision proposals and other development proposals shall have received all 
necessary permits from those governmental agencies for which approval is required by Federal or 
State law, including Section 404 of the Federal Water Pollution Control Act Amendments of 1972, 
33 U.S.C. 1334. 
 
10.73.15.14.  When a structure is partially located in a Special Flood Hazard Area, the entire 
structure shall meet the requirements for new construction and substantial improvements. 
 
10.73.16.15.  When a structure is located in multiple flood hazard zones or in a flood hazard risk 
zone with multiple base flood elevations, the provisions for the more restrictive flood hazard risk 
zone and the highest Base Flood Elevation (BFE) shall apply. 
 
SECTION 10.74   SPECIFIC STANDARDS. 
 
In all Special Flood Hazard Areas where Base Flood Elevation (BFE) data has been provided, as 
set forth in Section 10.61, or Section 10.75, the following provisions, in addition to the provisions 
of Section 10.73, are required: 
 
10.74.1.  Residential Construction. 
New construction and substantial improvement of any residential structure (including 
manufactured homes) shall have the reference level, including basement, elevated no lower than 
the Regulatory Flood Protection Elevation, as defined in Appendix A of this ordinance.10.74.2.   
 
10.74.2 Non-Residential Construction. 
New construction and substantial improvement of any commercial, industrial, or other 
non-residential structure shall have the reference level, including basement, elevated no lower 
than the Regulatory Flood Protection Elevation, as defined in Appendix A of this ordinance.  
Structures located in Zones A, AE, AO, and A1-30 A99 Zones and may be floodproofed to the 
Regulatory Flood Protection Elevation in lieu of elevation provided that all areas of the structure, 
together with attendant utility and sanitary facilities, below the Regulatory Flood Protection 
Elevation are watertight with walls substantially impermeable to the passage of water, using 



  

 
 

structural components having the capability of resisting hydrostatic and hydrodynamic loads and 
the effect of buoyancy.  For AO Zones, the floodproofing elevation shall be in accordance with 
Section 10.78.2.  A registered professional engineer or architect shall certify that the 
floodproofing standards of this subsection are satisfied.  Such certification shall be provided to 
the Floodplain Administrator as set forth in Section 10.69.3, along with the operational plan and 
the inspection and maintenance plan. 
 
10.74.3.  Manufactured Homes. 
 

10.74.3.1.  New and replacement manufactured homes shall be elevated so that the 
reference level of the manufactured home is no lower than the Regulatory Flood 
Protection Elevation, as defined in Appendix A of this ordinance. 

 
10.74.3.2.  Manufactured homes shall be securely anchored to an adequately anchored 
foundation to resist flotation, collapse, and lateral movement, either by certified 
engineered foundation system, or in accordance with the most current edition of the State 
of North Carolina Regulations for Manufactured Homes adopted by the Commissioner of 
Insurance pursuant to NCGS 143-143.15.  Additionally, when the elevation would be met 
by an elevation of the chassis thirty-six (36) inches or less above the grade at the site, the 
chassis shall be supported by reinforced piers or engineered foundation.  When the 
elevation of the chassis is above thirty-six (36) inches in height, an engineering 
certification is required. 

 
10.74.3.3.  All enclosures or skirting below the lowest floor shall meet the requirements of 
Section 10.74.4. 

 
10.74.3.4.  An evacuation plan must be developed for evacuation of all residents of all 
new, substantially improved or substantially damaged manufactured home parks or 
subdivisions located within flood prone areas. This plan shall be filed with and approved 
by the Floodplain Administrator and the local Emergency Management Coordinator. 

 
10.74.4.  Elevated Buildings. 
Fully enclosed area, of new construction and substantially improved structures, which is below 
the lowest floor: 

 
10.74.4.1.  Shall not be designed or used for human habitation, but shall only be used for 
parking of vehicles, building access, or limited storage of maintenance equipment used in 
connection with the premises.  Access to the enclosed area shall be the minimum 
necessary to allow for parking of vehicles (garage door) or limited storage of maintenance 
equipment (standard exterior door), or entry to the living area (stairway or elevator).  The 
interior portion of such enclosed area shall not be finished or partitioned into separate 
rooms, except to enclose storage areas; 

 
10.74.4.2 Shall not be temperature-controlled or conditioned;    



  

 
 

10.74.4.2.3.  Shall be constructed entirely of flood resistant materials at least to the 
Regulatory Flood Protection Elevation; and 

 
10.74.4.3.4.  Shall include, in Zones A, AO, AE, and A1-30, flood openings to 
automatically equalize hydrostatic flood forces on walls by allowing for the entry and exit of 
floodwaters.  To meet this requirement, the openings must either be certified by a 
professional engineer or architect or meet or exceed the following minimum design 
criteria: 

 
10.74.4.3.4,1.  A minimum of two flood openings on different sides of each 
enclosed area subject to flooding; 

 
10.74.4.3.4.2.  The total net area of all flood openings must be at least one (1) 
square inch for each square foot of enclosed area subject to flooding; 

 
10.74.4.3.4.3.  If a building has more than one enclosed area, each enclosed area 
must have flood openings to allow floodwaters to automatically enter and exit; 

 
10.74.4.3.4.4.  The bottom of all required flood openings shall be no higher than 
one (1) foot above the adjacent grade; 

 
10.74.4.3.4.5.  Flood openings may be equipped with screens, louvers, or other 
coverings or devices, provided they permit the automatic flow of floodwaters in 
both directions; and 

 
10.74.4.3.4.6.  Enclosures made of flexible skirting are not considered enclosures 
for regulatory purposes, and, therefore, do not require flood openings.  Masonry 
or wood underpinning, regardless of structural status, is considered an enclosure 
and requires flood openings as outlined above. 

 
10.74.5.  Additions/Improvements. 
 

10.74.5.1.  Additions and/or improvements to pre-FIRM structures when the addition 
and/or improvements in combination with any interior modifications to the existing 
structure are: 

10.74.5.1.1.  Not a substantial improvement, the addition and/or improvements 
must be designed to minimize flood damages and must not be any more 
non-conforming than the existing structure. 

 
10.74.5.1.2.  A substantial improvement, both the existing structure and the 
addition and/or improvements must comply with the standards for new 
construction. 

 



  

 
 

10.74.5.2.  Additions to post-FIRM structures with no modifications to the existing 
structure other than a standard door in the common wall shall require only the addition to 
comply with the standards for new construction. 

 
10.74.5.3.  Additions and/or improvements to post-FIRM structures when the addition 
and/or improvements in combination with any interior modifications to the existing 
structure are: 

 
10.74.5.3.1.  Not a substantial improvement, the addition and/or improvements 
only must comply with the standards for new construction. 

 
10.74.5.3.2.  A substantial improvement, both the existing structure and the 
addition and/or improvements must comply with the standards for new 
construction. 

 
10.74.5.4. Any combination of repair, reconstruction, rehabilitation, addition or 
improvement of a building or structure taking place during a one (1) year period, the 
cumulative cost of which equals or exceeds 50 percent of the market value of the structure 
before the improvement or repair is started must comply with the standards for new 
construction. For each building or structure, the one (1) year period begins on the date of 
the first improvement or repair of that building or structure subsequent to the effective date 
of this ordinance. Substantial damage also means flood- related damage sustained by a 
structure on two separate occasions during a l0-year period for which the cost of repairs at 
the time of each such flood event, on the average, equals or exceeds 25 percent of the 
market value of the structure before the damage occurred. If the structure has sustained 
substantial damage, any repairs are considered substantial improvement regardless of 
the actual repair work performed. The requirement does not, however, include either: 
 

10.74.5.4.1 Any project for improvement of a building required to correct existing 
health, sanitary or safety code violations identified by the building official and that 
are the minimum necessary to assume safe living conditions. 
 
10.74.5.4.1 Any alteration of a historic structure provided that the alteration will not 
preclude the structure's continued designation as a historic structure. 

 
10.74.6.  Recreational Vehicles.  
Recreational vehicles shall either: 
 

10.74.6.1.  Be on site for fewer than 180 consecutive days and be fully licensed and 
ready for highway use (a recreational vehicle is ready for highway use if it is on its wheels 
or jacking system, is attached to the site only by quick disconnect type utilities, and has no 
permanently attached additions); or 
 
10.74.6.2.  Meet all the requirements for new construction. 
 



  

 
 

10.74.6.1. Temporary Placement 
  

10.74.6.1.1. Be on site for fewer than 180 consecutive days; or 
 
10.74.6.1.2. Be fully licensed and ready for highway use. (A recreational vehicle is 
ready for highway use if it is on its wheels or jacking system, is attached to the site 
only by quick disconnect type utilities, and has no permanently attached additions. 

 
10.74.6.2. Permanent Placement. Recreational vehicles that do not meet the limitations of 
Temporary Placement shall meet all the requirements for new construction 
 

 
10.74.7.  Temporary Non-Residential Structures. 
Prior to the issuance of a floodplain development permit for a temporary structure, the applicant 
must submit to the Floodplain Administrator a plan for the removal of such structure(s) in the 
event of a hurricane, flash flood or other type of flood warning notification.  The following 
information shall be submitted in writing to the Floodplain Administrator for review and written 
approval: 
 

10.74.7.1.  A specified time period for which the temporary use will be permitted.  Time 
specified may not exceed three (3) months, renewable up to one (1) year; 

 
10.74.7.2.  The name, address, and phone number of the individual responsible for the 
removal of the temporary structure; 
 
10.74.7.3.  The time frame prior to the event at which a structure will be removed (i.e., 
minimum of 72 hours before landfall of a hurricane or immediately upon flood warning 
notification); 

 
10.74.7.4.  A copy of the contract or other suitable instrument with the entity responsible 
for physical removal of the structure; and 

 
10.74.7.5.  Designation, accompanied by documentation, of a location outside the 
Special Flood Hazard Area, to which the temporary structure will be moved. 

 
10.74.8.  Accessory Structures. 
When accessory structures (sheds, detached garages, etc.) are to be placed within a Special 
Flood Hazard Area, the following criteria shall be met: 
 

10.74.8.1.  Accessory structures shall not be used for human habitation (including 
working, sleeping, living, cooking or restroom areas); 

 
10.74.8.2.  Accessory structures shall not be temperature-controlled; 

 
10.74.8.3.  Accessory structures shall be designed to have low flood damage potential; 



  

 
 

 
10.74.8.4.  Accessory structures shall be constructed and placed on the building site so 
as to offer the minimum resistance to the flow of floodwaters; 

 
10.74.8.5.  Accessory structures shall be firmly anchored in accordance with the 
provisions of Section 10.73.1; 

 
10.74.8.6.  All service facilities such as electrical shall be installed in accordance with the 
provisions of Section 10.73.4; and 

 
10.74.8.7.  Flood openings to facilitate automatic equalization of hydrostatic flood forces 
shall be provided below Regulatory Flood Protection Elevation in conformance with the 
provisions of Section 10.74.4.3. 

 
10.74.9. An accessory structure with a footprint less than 150 square feet that satisfies the 
criteria outlined above does not require an elevation or flood proofing certificate.  
Elevation or flood proofing certifications are required for all other accessory structures in 
accordance with Section 10.69.3. 
 

10.74.9.1. Tanks. When gas and liquid storage tanks are to be placed within a 
Special Flood Hazard Area, the following criteria shall be met: 
 
10.74.9.2. Underground tanks. Underground tanks in flood hazard areas shall be 
anchored to prevent flotation, collapse or 
  
10.74.9.3. lateral movement resulting from hydrodynamic and hydrostatic loads 
during conditions of the design flood, including the effects of buoyancy assuming 
the tank is empty; 
 
10.74.9.4 Above-ground tanks, elevated. Above-ground tanks in flood hazard 
areas shall be elevated to or above the Regulatory Flood Protection Elevation on a 
supporting structure that is designed to prevent flotation, collapse or lateral 
movement during conditions of the design flood. Tank-supporting structures shall 
meet the foundation requirements of the applicable flood hazard area; 
 
10.74.9.5 Above-ground tanks, not elevated.  Above-ground tanks that do not 
meet the elevation requirements of section 10.73.2 of this ordinance shall be 
permitted in flood hazard areas provided the tanks are designed, constructed, 
installed, and anchored to resist all flood-related and other loads, including the 
effects of buoyancy, during conditions of the design flood and without release of 
contents in the floodwaters or infiltration by floodwaters into the tanks. Tanks shall 
be designed, constructed, installed, and anchored to resist the potential buoyant 
and other flood forces acting on an empty tanks during design flood conditions. 
 



  

 
 

10.74.9.6. Tank inlets and vents. Tank inlets, fill openings, outlets and vents shall 
be: 
 

10.74.9.6.1. At or above the Regulatory Flood Protection Elevation or fitted 
with covers designed to prevent the inflow of floodwater or outflow of the 
contents of the tanks during conditions of the design flood; and 
 
10.74.9.6.2. Anchored to prevent lateral movement resulting from 
hydrodynamic and hydrostatic loads, including the effects of buoyancy, 
during conditions of the design flood. 

 
10.74.10 Other Development. 

 
10,74.10.1  Fences in regulated floodways and NEAs that have the potential to block the 
passage of floodwaters, such as stockade fences and wire mesh fences, shall meet the 
limitations of Section 10.65 of this ordinance. 

 
10.74.10.2  Retaining walls, sidewalks and driveways in regulated floodways and NEAs. 
Retaining walls and sidewalks and driveways that involve the placement of fill in regulated 
floodways shall meet the limitations of Section 10.65 of this ordinance. 

 
10.74.10.3  Roads and watercourse crossings in regulated floodways and NEAs. Roads 
and watercourse crossings, including roads, bridges, culverts, lo w-water crossings and 
similar means for vehicles or pedestrians to travel from one side of a watercourse to the 
other side, tllat encroach into regulated floodways shall meet the limitations of Section 
10.65 of this ordinance. 

 
SECTION 10.75   STANDARDS FOR FLOODPLAINS WITHOUT ESTABLISHED BASE FLOOD 
ELEVATIONS. 
 
Within the Special Flood Hazard Areas designated as Approximate Zone A and established in 
Section 10.61, where no Base Flood Elevation (BFE) data has been provided by FEMA, the 
following provisions, in addition to the provisions of Section 10.73, shall apply: 
 
10.75.1.  No encroachments, including fill, new construction, substantial improvements or new 
development shall be permitted within a distance of twenty (20) feet each side from top of bank or 
five times the width of the stream, whichever is greater, unless certification with supporting 
technical data by a registered professional engineer is provided demonstrating that such 
encroachments shall not result in any increase in flood levels during the occurrence of the base 
flood discharge. 
 
10.75.2.  The BFE used in determining the Regulatory Flood Protection Elevation shall be 
determined based on the following criteria: 

 



  

 
 

10.75.2.1.  When Base Flood Elevation (BFE) data is available from other 
sources, all new construction and substantial improvements within such areas 
shall also comply with all applicable provisions of this ordinance and shall be 
elevated or floodproofed in accordance with standards in Sections 10.73 and 
10.74. 
 
10.75.2.2.  When floodway or non-encroachment data is available from a Federal, 
State, or other source, all new construction and substantial improvements within 
floodway and non-encroachment areas shall also comply with the requirements of 
Sections 10.74 and 10.77. 
 
10.75.2.3.  All subdivision, manufactured home park and other development 
proposals shall provide Base Flood Elevation (BFE) data if development is greater 
than five (5) acres or has more than fifty (50) lots/manufactured home sites.  Such 
Base Flood Elevation (BFE) data shall be adopted by reference in accordance with 
Section 10.61 and utilized in implementing this ordinance. 
 
10.75.2.4.  When Base Flood Elevation (BFE) data is not available from a 
Federal, State, or other source as outlined above, the reference level shall be 
elevated or floodproofed (nonresidential) to or above the Regulatory Flood 
Protection Elevation, as defined in Appendix A.  All other applicable provisions of 
Section 10.74 shall also apply. 

 
SECTION 10.76   STANDARDS FOR RIVERINE FLOODPLAINS WITH BASE FLOOD ELEVATIONS 
BUT WITHOUT ESTABLISHED FLOODWAYS OR NON-ENCROACHMENT AREAS. 
 
Along rivers and streams where Base Flood Elevation (BFE) data is provided by FEMA or is 
available from another source but neither floodway nor non-encroachment areas are identified for 
a Special Flood Hazard Area on the FIRM or in the FIS report, the following requirements shall 
apply to all development within such areas: 
 
10.76.1.    Standards of Sections 10.73 and 10.74; and 
 
10.76.2.  Until a regulatory floodway or non-encroachment area is designated, no 
encroachments, including fill, new construction, substantial improvements, or other development, 
shall be permitted unless certification with supporting technical data by a registered professional 
engineer is provided demonstrating that the cumulative effect of the proposed development, when 
combined with all other existing and anticipated development, will not increase the water surface 
elevation of the base flood more than one (1) foot at any point within the community. 
 
SECTION 10.77   FLOODWAYS AND NON-ENCROACHMENT AREAS. 
 
Areas designated as floodways or non-encroachment areas are located within the Special Flood 
Hazard Areas established in Section 10.61.  The floodways and non-encroachment areas are 



  

 
 

extremely hazardous areas due to the velocity of floodwaters that have erosion potential and 
carry debris and potential projectiles.  The following provisions, in addition to standards outlined 
in Section 10.73 and 10.74, shall apply to all development within such areas: 
 
10.77.1.  No encroachments, including fill, new construction, substantial improvements and 
other developments shall be permitted unless: 
 

10.77.1.1.  it is demonstrated that the proposed encroachment would not result in any 
increase in the flood levels during the occurrence of the base flood, based on hydrologic 
and hydraulic analyses performed in accordance with standard engineering practice and 
presented to the Floodplain Administrator prior to issuance of floodplain development 
permit, or 

 
10.77.1.2.  A Conditional Letter of Map Revision (CLOMR) has been approved by FEMA.  
A Letter of Map Revision (LOMR) must also be obtained upon completion of the proposed 
encroachment. 

 
10.77.2.  If Section 10.77.1 is satisfied, all development shall comply with all applicable flood 
hazard reduction provisions of this ordinance. 
 

10.77.3.  No manufactured homes shall be permitted, except replacement 
manufactured homes in an existing manufactured home park or subdivision, provided the 
following provisions are met: 
 
10.77.3.1.  The anchoring and the elevation standards of Section 10.74.3; and 
 
10.77.3.2.  The no encroachment standard of Section 10.77.1 
. 

SECTION 10.78   STANDARDS OF AREAS OF SHALLOW FLOODING (ZONE AO). 

Located within the Special Flood Hazard Areas established in Section 10.61, are areas designated 
as shallow flooding areas.  These areas have special flood hazards associated with base flood 
depths of one (1) to three (3) feet where a clearly defined channel does not exist and where the 
path of flooding is unpredictable and indeterminate.  In addition to Sections 10.73 and 10.74, all 
new construction and substantial improvements shall meet the following requirements: 
 
10.78.1.  The reference level shall be elevated at least as high as the depth number specified on 
the Flood Insurance Rate Map (FIRM), in feet, plus a freeboard of two (2) feet, above the highest 
adjacent grade; or at least two (2) feet above the highest adjacent grade plus a freeboard of two 
(2) feet if no depth number is specified. 
 
10.78.2.  Non-residential structures may, in lieu of elevation, be floodproofed to the same level as 
required in Section 10.78.1 so that the structure, together with attendant utility and sanitary 
facilities, below that level shall be watertight with walls substantially impermeable to the passage 
of water and with structural components having the capability of resisting hydrostatic and 
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hydrodynamic loads and effects of buoyancy.  Certification is required in accordance with 
Sections 10.69.3 and 10.74.2. 
 
10.78.3.  Adequate drainage paths shall be provided around structures on slopes, to guide 
floodwaters around and away from proposed structures. 
 
SECTION 10.79  STANDARDS FOR AREAS OF SHALLOW FLOODING (ZONE AH). 

 
Located within the Special Flood Hazard Areas established in 10.61, are  areas designated  as 
shallow  flooding areas. These areas are subject to inundation by 1-percent -annual -chance 
shallow flooding (usually areas of ponding) where average depths are one (I) to three (3) feet. 
Base Flood Elevations are  derived  from detailed  hydraulic  analyses  are shown  in this 
zone. In addition to 10.73 and 10.74, all new construction and substantial improvements shall 
meet the following requirements: 
 

10.79.1 Adequate drainage paths shall be provided around structures on slopes, to guide 
floodwaters around and away from proposed structures. 

 
DIVISION V.  LEGAL STATUS PROVISIONS. 
 
SECTION 10.79.80   EFFECT ON RIGHTS AND LIABILITIES UNDER THE EXISTING REGULATIONS. 
 
These regulations in part come forward by re-enactment of some of the provisions of the  Flood 
Damage Prevention Ordinance, adopted May 2, 1982, as amended, and it is not the intention to 
repeal but rather to re-enact and continue to enforce without interruption of such existing 
provisions, so that all rights and liabilities that have accrued thereunder are reserved and may be 
enforced.  The enactment of this ordinance shall not affect any action, suit or proceeding 
instituted or pending.  All provisions of the Flood Damage Prevention Ordinance of the Town of 
Smithfield enacted on May 2, 1982, as amended, which are not reenacted herein are repealed.  
 
SECTION 10.80.81   EFFECT UPON OUTSTANDING FLOODPLAIN DEVELOPMENT PERMITS. 
 
Nothing herein contained shall require any change in the plans, construction, size, or designated 
use of any development or any part thereof for which a floodplain development permit has been 
granted by the Floodplain Administrator or his or her authorized agents before the time of passage 
of this ordinance; provided, however, that when construction is not begun under such outstanding 
permit within a period of six (6) months subsequent to the date of issuance of the outstanding 
permit, construction or use shall be in conformity with the provisions of these regulations. 
 
SECTION 10.82        SEVERABILITY. 

If any section, clause, sentence, or phrase of the Ordinance is held to be invalid or unconstitutional 
by any court of competent jurisdiction, then said holding shall in no way effect the validity of the 
remaining portions of this Ordinance. 
SECTION 10.81.83   EFFECTIVE DATE. These regulations shall become effective upon adoption 
of the Town of Smithfield Unified Development Ordinance.  
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AND, be it ordained that Appendix A is amended to make the following changes set forth in the 
deletions (strikethroughs) and additions (double underlining) below.  
 
Alteration of a watercourse 
A dam, impoundment, channel relocation, change in channel alignment, channelization, or 
change in cross-sectional area of the channel or the channel capacity, or any other form of 
modification which may alter, impede, retard or change the direction and/or velocity of the riverine 
flow of water during conditions of the base flood. 
 
Area of future-conditions flood hazard 
The land area that would be inundated by the I-percent-annual-chance (100- year) flood based on 
future-conditions hydrology. 
 
Design flood 
See "Regulatory Flood Protection Elevation." 
 
Development activity 
Any activity defined as Development which will necessitate a Floodplain Development Permit. 
This includes buildings, structures, and non-structural items, including (but not limited to) fill, 
bulkheads, piers, pools, docks, landings, ramps, and erosion control/stabilization measures. 
 
Digital Flood Insurance Rate Map (DFIRM) 
The digital official map of a community, issued by the Federal Emergency Management Agency 
(FEMA), on which both the Special Flood Hazard Areas and the risk premium zones applicable to 
the community are delineated. 
 
Existing building and existing structure 
Building and/or structure for which the "start of construction" commenced before date the 
community's  first floodplain management ordinance was adopted. 
 
Flood-resistant material 
Building product [material, component or system capable of withstanding direct and prolonged 
contact (minimum 72 hours) with floodwaters without sustaining damage that requires more than 
low-cost cosmetic repair. Any material that is water-soluble or is not resistant to alkali or acid in 
water, including normal adhesives for above- grade use, is not flood-resistant. Pressure-treated 
lumber or naturally decay-resistant lumbers are acceptable flooring materials. Sheet-type flooring 
coverings that restrict evaporation from below and materials that are impervious, but 
dimensionally unstable are not acceptable. Materials that absorb or retain water excessively after 
submergence are not flood-resistant. Please refer to Technical Bulletin 2, Flood 
Damage-Resistant Materials Requirements, and available from the FEMA. Class 4 and 5 
materials, referenced therein, are acceptable flood-resistant materials. Please refer to Technical 
Bulletin 2, Flood Damage-Resistant Materials Requirements, and available from the FEMA.  
Class 4 and 5 materials, referenced therein, are acceptable flood-resistant materials. 
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Floodway  
The channel of a river or other watercourse, including the area above a bridge or culvert when 
applicable, and the adjacent land areas that must be reserved in order to discharge the base flood 
without cumulatively increasing the water surface elevation more than one (1) foot. 
 
Floodway encroachment analysis 
An engineering analysis of the impact that a proposed encroachment into a floodway or 
non-encroachment area is expected to have on the floodway boundaries and flood levels during 
the occurrence of the base flood discharge. The evaluation shall be prepared by a qualified North 
Carolina licensed engineer using standard engineering methods and models.  
 
Letter of Map Change (LOMC) 
An official determination issued by FEMA that amends or revises an effective Flood Insurance 
Rate Map or Flood Insurance Study. Letters of Map Change include: 
 

(1) Letter of Map Amendment (LOMA): 
An official amendment, by letter, to an effective National Flood Insurance Program map. A 
LOMA is based on technical data showing that a property had been inadvertently mapped 
as being in the floodplain, but is actually on natural high ground above the base flood 
elevation . A LOMA amends the current effective Flood Insurance Rate Map and 
establishes that a specific property, portion of a property, or structure is not located in a 
special flood hazard area. 
 

(2) Letter of Map Revision (LOMR): 
A revision based on technical l data that may show changes to flood zones, flood 
elevations, special flood hazard area boundaries and floodway delineations, and other 
planimetric features. 

 
(3) Letter of Map Revision Based on Fill (LOMR-F): 

A determination that a structure or parcel of land has been elevated by fill above the BFE 
and is, therefore, no longer located within the special flood hazard area. In order to qualify 
for this determination, the fill must have been pem1itted and placed in accordance with the 
community's floodplain management regulations. 

 
(4) Conditional Letter of Map Revision (CLOMR): 

A formal review and comment as to whether a proposed project complies with the 
minimum NFIP requirements for such projects with respect to delineation of special flood 
hazard areas. A CLOMR does not revise the effective Flood Insurance Rate Map or Flood 
Insurance Study; upon submission and approval of certified as-built documentation, a 
Letter of Map Revision may be issued by FEMA to revise the effective FIRM. 

 
Light duty truck 
Any motor vehicle rated at 8,500 pounds Gross Vehicular Weight Rating or less which has a 
vehicular curb weight of 6,000 pounds or less and which has a basic vehicle frontal area of 45 
square feet or less as defined in 40 CFR 86.082-2 and is: 
 



  

 

(1) Designed primarily for purposes of transportation of property or is a derivation of such a 
vehicle, or 

 
(2) Designed primarily for transportation of persons and has a capacity of more than 12 

persons; or 
 

(3) Available with special features enabling off-street or off-highway operation and use. 
 
Lowest Adjacent Grade (LAG} 
The lowest elevation of the ground, sidewalk or patio slab immediately next to the building, or 
deck support, after completion of the building. 
 
Mean Sea Level 
For purposes of this ordinance, the North Ameriean Vertical Datum (NAVD) as corrected 
1988, to which Base Flood elevations (BFEs) shown on a DFIRM are referenced.  North 
Carolina uses NAVD 1988. 
 
Recreational Vehicle 
A vehicle which is; 
 

(1) Built on a single chassis; 
(2) 400 square feet or less when measured at the largest horizontal projection; 
(3) Designed to be self-propelled or permanently towable by a light duty truck; 
(4) Not Ddesigned primarily not for use as a permanent primary dwelling, but as temporary 

living quarters for recreational, camping, travel, or seasonal use, and is fully licensed and 
ready for highway use. 

 
Substantial Damage 
Damage of any origin sustained by a structure during any ten-year period whereby the cost of 
restoring the structure to it's before damaged condition would equal or exceed 50 percent of the 
market value of the structure before the damage occurred.  
 
Substantial Improvement 
Any combination of repairs, reconstruction, rehabilitation, addition, or other improvement of a 
structure, taking place during any 1-year period for which the cost equals or exceeds 50 percent 
of the market value of the structure before the "start of construction" of the improvement. This item 
includes structures which have incurred "substantial damage", regardless of the actual repair 
work performed. The term does not, however, include either: 
 

(1) Any correction of existing violations of state or community health, sanitary, or safety code 
specifications which have been identified by the community code enforcement official and 
which are the minimum necessary to assure safe living conditions; or 

 



  

 

(2) Any alteration of a historic structure, provided that the alteration will not preclude the 
structure's continued designation as a historic structure and the alteration is approved by 
variance issued pursuant to Section 10.72 of this ordinance. 

 
 
Technical bulletin and technical fact sheet 
A FEMA publication that provides guidance concerning the building perforn1ance standards of 
the NFIP, which are contained in Title 44 of the U.S. Code of Federal Regulations at Section 60.3. 
The bulletins and fact sheets are intended for use primarily by State and local officials responsible 
for interpreting and enforcing NFIP regulations and by members of the development community, 
such as design professionals and builders. New bulletins, as well as updates of existing bulletins, 
are issued periodically as needed. The bulletins do not create regulations; rather they provide 
specific guidance for complying with the minimum requirements of existing NFIP regulations. 
 
PART 2 
That the Unified Development Ordinance shall be page numbered and revision dated as necessary 
to accommodate these changes. 
 
PART 3 
That these amendments of the Unified Development Ordinance shall become effective upon 
adoption. 
 
 
Duly adopted this the 3th day of April, 2018. 

             

      ____________________________________ 

          M. Andy Moore, Mayor 
ATTEST 
 
___________________________________ 
Shannan L. Parrish, Town Clerk 

 

 























































  

 
 

DRAFT ORDINANCE # ZA-18-02 
AN ORDINANCE TO AMEND  

THE TOWN OF SMITHFIELD UNIFIED DEVELOPMENT ORDINANCE  
ARTICLE 10, PART VII, FLOOD DAMAGE PREVENTION, AND  

APPENDIX A. DEFINITIONS 
TO REFLECT STATE MANDATED CHANGES 

 
WHEREAS, the Smithfield Town Council wishes to amend certain provisions in the Unified 
Development Ordinance by making changes to the Town of Smithfield Unified Development 
Ordinance to adopt the revised Flood Damage Prevention Ordinance.  
 
WHEREAS, it is the objective of the Smithfield Town Council to have the UDO promote 
regulatory efficiency and consistency and the health, safety, and general welfare of the 
community;  
 
NOW, THEREFORE, be it ordained that the following Articles are amended to make the 
following changes set forth in the deletions (strikethroughs) and additions (double underlining) 
below: 
 
Part 1 
[Revise ARTICLE 10, PART VII, FLOOD DAMAGE PREVENTION and APPENDIX A 
DEFINITIONS content to reflect changes in the 2017 Revised North Carolina Model Flood 
Damage Prevention Ordinance for Non-Coastal Regular Phase Regions.]    
 
PART VII. FLOOD DAMAGE PREVENTION, NON-COASTAL REGULAR PHASE. 
 
DIVISION I.  STATUTORY AUTHORIZATION, FINDINGS OF FACT, PURPOSE AND OBJECTIVES. 
 
SECTION 10.56   STATUTORY AUTHORIZATION. 
 
The Legislature of the State of North Carolina has in Part 6, Article 21 of Chapter 143; Parts 3, 5, 
and 8 of Article 19 of Chapter 160A; and Article 8 of Chapter 160A of the North Carolina General 
Statutes, delegated to local governmental units the responsibility to adopt regulations designed to 
promote the public health, safety, and general welfare.  Therefore, the Town Council of 
Smithfield, North Carolina, does ordain as follows. 
 
SECTION 10.57   FINDINGS OF FACT. 
 
10.57.1.  The flood prone areas within the jurisdiction of the Town of Smithfield are subject to 
periodic inundation which results in loss of life, property, health and safety hazards, disruption of 
commerce and governmental services, extraordinary public expenditures of flood protection and 
relief, and impairment of the tax base, all of which adversely affect the public health, safety, and 
general welfare. 
 



  

 
 

10.57.2.  These flood losses are caused by the cumulative effect of obstructions in floodplains 
causing increases in flood heights and velocities and by the occupancy in flood prone areas of 
uses vulnerable to floods or other hazards. 
 
SECTION 10.58   STATEMENT OF PURPOSE. 
 
It is the purpose of these regulations to promote public health, safety, and general welfare and to 
minimize public and private losses due to flood conditions within flood prone areas by provisions 
designed to: 
 
10.58.1.  Restrict or prohibit uses that are dangerous to health, safety, and property due to water 
or erosion hazards or that result in damaging increases in erosion, flood heights or velocities; 
 
10.58.2.  Require that uses vulnerable to floods, including facilities that serve such uses, be 
protected against flood damage at the time of initial construction; 
 
10.58.3.  Control the alteration of natural floodplains, stream channels, and natural protective 
barriers, which are involved in the accommodation of floodwaters; 
 
10.58.4.  Control filling, grading, dredging, and all other development that may increase erosion 
or flood damage; and 
 
10.58.5.  Prevent or regulate the construction of flood barriers that will unnaturally divert flood 
waters or which may increase flood hazards to other lands. 
 
SECTION 10.59   OBJECTIVES. 
 
The objectives of this ordinance are to: 
 
10.59.1.  Protect human life, safety, and health; 
 
10.59.2.  Minimize expenditure of public money for costly flood control projects; 
 
10.59.3.  Minimize the need for rescue and relief efforts associated with flooding and generally 
undertaken at the expense of the general public; 
 
10.59.4.  Minimize prolonged business losses and interruptions; 
 
10.59.5.  Minimize damage to public facilities and utilities (i.e. water and gas mains, electric, 
telephone, cable and sewer lines, streets, and bridges) that are located in flood prone areas; 
 
10.59.6.  Minimize damage to private and public property due to flooding; 
 



  

 
 

10.59.7.  Make flood insurance available to the community through the National Flood Insurance 
Program; 
 
10.59.8.   Maintain the natural and beneficial functions of floodplains; 
 
10.59.6.9.  Help maintain a stable tax base by providing for the sound use and development of 
flood prone areas; and 
 
10.59.7.10. Ensure that potential buyers are aware that property is in a Special Flood Hazard 
Area. 
 
DIVISION II.  GENERAL PROVISIONS. 
 
SECTION 10.60   LANDS TO WHICH THESE REGULATIONS APPLY. 
 
These regulations shall apply to all Special Flood Hazard Areas within the jurisdiction, including 
extraterritorial jurisdictions (ETJs), of the Town of Smithfield and within the jurisdiction of any 
other community whose governing body agrees, by resolution, to such applicability. 
 
SECTION 10.61   BASIS FOR ESTABLISHING THE SPECIAL FLOOD HAZARD AREAS. 
 
The Special Flood Hazard Areas are those identified under the Cooperating Technical State 
(CTS) agreement between the State of North Carolina and FEMA in its Flood Insurance Study 
(FIS) and its accompanying Flood Insurance Rate Maps (FIRM), for Johnston County dated 
December 2, 2005, which are adopted by reference and declared to be a part of this ordinance. 
Dated December 20, 2017 for Johnston County and associated DFIRM panels, including any 
digital data developed as part of the FIS, which are adopted by reference and declared a part of 
this ordinance. Future revisions to the FIS and DFIRM panels that do not change flood hazard 
data within the jurisdictional authority of the Town of Smithfield are also adopted by reference and 
declared a part of this ordinance. Subsequent Letter of Map Revisions (LOMRs) and/or Physical 
Map Revisions (PMRs) shall be adopted within 3 months. 
The initial Flood Insurance Rate Maps are as follows for the jurisdictional areas at the initial date: 
Johnston County Unincorporated Area, dated September 30, 1983, and Town of Smithfield, dated 
April 1, 1982. 
 
SECTION 10.62   ESTABLISHMENT OF FLOODPLAIN DEVELOPMENT PERMIT. 
 
A Floodplain Development Permit shall be required in conformance with the provisions of these 
regulations prior to the commencement of any development activities within Special Flood Hazard 
Areas determined in accordance with the provisions of Section 10.61. 
 
SECTION 10.63   COMPLIANCE. 
 



  

 
 

No structure or land shall hereafter be located, extended, converted, altered, or developed in any 
way without full compliance with the terms of these regulations and other applicable regulations. 
 
SECTION 10.64   ABROGATION AND GREATER RESTRICTIONS. 
 
These regulations are not intended to repeal, abrogate, or impair any existing easements, 
covenants, or deed restrictions.  However, where these regulations and another conflict or 
overlap, whichever imposes the more stringent restrictions shall prevail. 
 
SECTION 10.65   INTERPRETATION. 
 
In the interpretation and application of these regulations, all provisions shall be: 
 
10.65.1.  Considered as minimum requirements; 
 
10.65.2.  Liberally construed in favor of the governing body; and 
 
10.65.3.  Deemed neither to limit nor repeal any other powers granted under State statutes. 
 
SECTION 10.66   WARNING AND DISCLAIMER OF LIABILITY. 
 
The degree of flood protection required by this ordinance is considered reasonable for regulatory 
purposes and is based on scientific and engineering consideration.  Larger floods can and will 
occur.  Actual flood heights may be increased by man-made or natural causes.  This ordinance 
does not imply that land outside the Special Flood Hazard Areas or uses permitted within such 
areas will be free from flooding or flood damages.  This ordinance shall not create liability on the 
part of the Town of Smithfield or by any officer or employee thereof for any flood damages that 
result from reliance on these regulations or any administrative decision lawfully made hereunder. 
 
SECTION 10.67   PENALTIES FOR VIOLATION. 
 
Violation of the provisions of these regulations or failure to comply with any of its requirements, 
including violation of conditions and safeguards established in connection with grants of variance 
or special exceptions, shall constitute a Class 1 misdemeanor pursuant to NC G.S. § 143-215.58.  
Any person who violates these regulations or fails to comply with any of its requirements shall, 
upon conviction thereof, be fined not more than $50.00 $100.00 or imprisoned for not more than 
thirty (30) days, or both. Each day such violation continues shall be considered a separate 
offense.  Nothing herein contained shall prevent the Town of Smithfield from taking such other 
lawful action as is necessary to prevent or remedy any violation. 
 
  



  

 
 

DIVISION III.  ADMINISTRATION. 
 
SECTION 10.68   DESIGNATION OF FLOODPLAIN ADMINISTRATOR. 
 
The UDO Administrator, or his/her designee, hereinafter referred to as the "Floodplain 
Administrator," is hereby appointed to administer and implement the provisions of these 
regulations. ln instances where the Floodplain Administrator receives assistance from others to 
complete tasks to administer and implement this ordinance, the Floodplain Administrator shall be 
responsible for the coordination and community's  overall compliance with the National Flood 
Insurance Program and the provisions of this ordinance.  
 
SECTION 10.69   FLOODPLAIN DEVELOPMENT APPLICATION, PERMIT AND CERTIFICATION 
REQUIREMENTS. 
 
10.69.1.  Application Requirements. 
Application for a Floodplain Development Permit shall be made to the Floodplain Administrator 
prior to any development activities located within Special Flood Hazard Areas.  The following 
items shall be presented to the Floodplain Administrator to apply for a floodplain development 
permit: 
 

10.69.1.1.  A plot plan drawn to scale which shall include, but shall not be limited to, the 
following specific details of the proposed floodplain development: 

 
10.69.1.1.1.  The nature, location, dimensions, and elevations of the area of 
development/disturbance; existing and proposed structures, utility systems, 
grading/pavement areas, fill materials, storage areas, drainage facilities, and other 
development; 

 
10.69.1.1.2.  The boundary of the Special Flood Hazard Area as delineated on 
the FIRM or other flood map as determined in Section 10.61, or a statement that 
the entire lot is within the Special Flood Hazard Area; 

 
10.69.1.1.3.  Flood zone(s) designation of the proposed development area as 
determined on the FIRM or other flood map as determined in Section 10.61; 

 
10.69.1.1.4.  The boundary of the floodway(s) or non-encroachment area(s) as 
determined in Section 10.61; 

 
10.69.1.1.5.  The Base Flood Elevation (BFE) where provided as set forth in 
Section 10.61, Section 10.70, or Section 10.75; 

 
10.69.1.1.6.  The old and new location of any watercourse that will be altered or 
relocated as a result of proposed development; and 

 
10.69.1.1.7.  The certification of the plot plan by a registered land surveyor or 
professional engineer. 



  

 
 

 
10.69.1.2.  Proposed elevation, and method thereof, of all development within a Special 
Flood Hazard Area including but not limited to: 

 
10.69.1.2.1.  Elevation in relation to mean sea level NAVD 1988 of the proposed 
reference level (including basement) of all structures; 

 
10.69.1.2.2.  Elevation in relation to mean sea level  NAVD 1988 to which any 
non-residential structure in Zone AE, A or AO will be floodproofed; and 

 
10.69.1.2.3.  Elevation in relation to mean sea level NAVD 1988 to which any 
proposed utility systems will be elevated or floodproofed. 

 
10.69.1.3.  If floodproofing, a Floodproofing Certificate (FEMA Form 81-65) with 
supporting data, an operational plan, and an inspection and maintenance plan that 
include, but are not limited to, installation, exercise, and maintenance of floodproofing 
measures. 

 
10.69.1.4.  A Foundation Plan, drawn to scale, which shall include details of the proposed 
foundation system to ensure all provisions of these regulations are met.  These details 
include but are not limited to: 

 
10.69.1.4.1.  The proposed method of elevation, if applicable (i.e., fill, solid 
foundation perimeter wall, solid backfilled foundation, open foundation on 
columns/posts/piers/piles/shear walls); and 

 
10.69.1.4.2.  Openings to facilitate automatic equalization of hydrostatic flood 
forces on walls in accordance with Section 10.74.4.3 when solid foundation 
perimeter walls are used in Zones A, AO, AE, and A1-30. 

 
10.69.1.5.  Usage details of any enclosed areas below the lowest floor. 

 
10.69.1.6.  Plans and/or details for the protection of public utilities and facilities such as 
sewer, gas, electrical, and water systems to be located and constructed to minimize flood 
damage. 
10.69.1.7.  Certification that all other Local, State and Federal permits required prior to 
floodplain development permit issuance have been received. 

 
10.69.1.8.  Documentation for placement of Recreational Vehicles and/or Temporary 
Structures, when applicable, to ensure that the provisions of Sections 10.74.6 and 10.74.7 
of these regulations are met. 

 
10.69.1.9.  A description of proposed watercourse alteration or relocation, when 
applicable, including an engineering report on the effects of the proposed project on the 
flood-carrying capacity of the watercourse and the effects to properties located both 



  

 
 

upstream and downstream; and a map (if not shown on plot plan) showing the location of 
the proposed watercourse alteration or relocation. 

 
10.69.2.  Permit Requirements. 
The Floodplain Development Permit shall include, but not be limited to: 
 

10.69.2.1.  A complete description of all the development to be permitted under the 
floodplain development permit. (e.g. house, garage, pool, septic, bulkhead, cabana, pier, 
bridge, mining, dredging, filling, grading, paving, excavation or drilling operations, or 
storage of equipment or materials, etc .). 

 
10.69.2.2.  The Special Flood Hazard Area determination for the proposed development 
in accordance with available data specified in Section 10.61. 

 
10.69.2.3.  The Regulatory Flood Protection Elevation required for the reference level 
and all attendant utilities. 

 
10.69.2.4.  The Regulatory Flood Protection Elevation required for the protection of all 
public utilities. 

 
10.69.2.5.  All certification submittal requirements with timelines. 

 
10.69.2.6.  A statement that no fill material or other development shall encroach into the 
floodway or non-encroachment area of any watercourse, as applicable. unless the 
requirements of Section 10.77, have been met.  

 
10.69.2.7.  The flood openings requirements, if in Zones A, AO, AE or A1-30. 

 
10.69.2.8.  Limitations of below BFE enclosure uses, if applicable (i.e., parking, building 
access and limited storage only). 
 
10.69.2.9  A statement, that all materials below BFE / RFPE must be flood  resistant 
materials 

 
10.69.3.  Certification Requirements. 
 

10.69.3.1.  Elevation Certificates. 
 

10.69.3.1.1.  An Elevation Certificate (FEMA Form 81-31) is required prior to the 
actual start of any new construction.  It shall be the duty of the permit holder to 
submit to the Floodplain Administrator a certification of the elevation of the 
reference level, in relation to mean sea level.  The Floodplain Administrator shall 
review the certificate data submitted.  Deficiencies detected by such review shall 
be corrected by the permit holder prior to the beginning of construction.  Failure to 



  

 
 

submit the certification or failure to make required corrections shall be cause to 
deny a floodplain development permit. 

 
10.69.3.2.  An Elevation Certificate (FEMA Form 81-31) is required after the 
reference level is established. Within seven (7) calendar days of establishment of 
the reference level elevation, it shall be the duty of the permit holder to submit to 
the Floodplain Administrator a certification of the elevation of the reference level, in 
relation to mean sea level.  Any work done within the seven (7) day calendar 
period and prior to submission of the certification shall be at the permit holder's 
risk.  The Floodplain Administrator shall review the certificate data submitted.  
Deficiencies detected by such review shall be corrected by the permit holder 
immediately and prior to further work being permitted to proceed.  Failure to 
submit the certification or failure to make required corrections shall be cause to 
issue a stop-work order for the project. 

 
10.69.3.3.  A final as-built Elevation Certificate (FEMA Form 81-31) is required 
after construction is completed and prior to Certificate of Compliance/Occupancy 
issuance.  It shall be the duty of the permit holder to submit to the Floodplain 
Administrator a certification of final as-built construction of the elevation of the 
reference level and all attendant utilities. The Floodplain Administrator shall review 
the certificate data submitted.  Deficiencies detected by such review shall be 
corrected by the permit holder immediately and prior to Certificate of 
Compliance/Occupancy issuance. In some instances, another certification may be 
required to certify corrected as-built construction.  Failure to submit the 
certification or failure to make required corrections shall be cause to withhold the 
issuance of a Certificate of Compliance/Occupancy. 
 
10.69.3.2.  Floodproofing Certificate.  If non-residential floodproofing is used 
to meet the Regulatory Flood Protection Elevation requirements, a Floodproofing 
Certificate (FEMA Form 81-65 086-0-3481-65), with supporting data, an 
operational plan, and an inspection and maintenance plan are required prior to the 
actual start of any new construction.  It shall be the duty of the permit holder to 
submit to the Floodplain Administrator a certification of the floodproofed design 
elevation of the reference level and all attendant utilities, in relation to mean sea 
level NAVD 1988. Floodproofing certification shall be prepared by or under the 
direct supervision of a professional engineer or architect and certified by same.  
The Floodplain Administrator shall review the certificate data, the operational plan, 
and the inspection and maintenance plan.  Deficiencies detected by such review 
shall be corrected by the applicant prior to permit approval.  Failure to submit the 
certification or failure to make required corrections shall be cause to deny a 
Floodplain Development Permit.  Failure to construct in accordance with the 
certified design shall be cause to withhold the issuance of a Certificate of 
Compliance/Occupancy. 

 



  

 
 

10.69.3.3 A final Finished Construction Floodproofing Certificate (FEMA Form 086-0-34), 
with supporting data, an operational plan, and an inspection and maintenance plan are 
required prior to the issuance of a Certificate of Compliance/Occupancy. It shall be the 
duty of the permit holder to submit to the Floodplain Administrator a certification of the 
floodproofed design elevation of the reference level and all attendant utilities, in relation to 
NAVD 1988. Floodproofing certificate shall be prepared by or under the direct supervision 
of a professional engineer or architect and certified by same. The Floodplain Administrator 
shall review the certificate data, the operational plan, and the inspection and maintenance 
plan. Deficiencies detected by such review shall be corrected by the applicant prior to 
Certificate of Occupancy. Failure to submit the certification or failure to make required 
corrections shall be cause to deny a Floodplain Development Permit. Failure to construct 
in accordance with the certified design shall be cause to deny a Certificate of 
Compliance/Occupancy. 

 
10.69.3.3.4.  If a manufactured home is placed within Zone A, AO, AE, or A1-30 and the 
elevation of the chassis is more than 36 inches in height above grade, an engineered 
foundation certification is required in accordance with  the provisions of Section 
10.74.3.2. 

 
10.69.3.4.5.  If a watercourse is to be altered or relocated, a description of the extent of 
watercourse alteration or relocation; a professional engineer's certified report on the 
effects of the proposed project on the flood-carrying capacity of the watercourse and the 
effects to properties located both upstream and downstream; and a map showing the 
location of the proposed watercourse alteration or relocation shall all be submitted by the 
permit applicant prior to issuance of a floodplain development permit. 

 
10.69.3.4.5.6. Certification Exemptions.  The following structures, if located within 
Zone A, AO, AE or A1-30, are exempt from the elevation/floodproofing certification 
requirements specified in Sections 10.69.3.1 and 10.69.3.2. 

 
10.69.3.5.6.1. Recreational Vehicles meeting requirements of Section 10.74.6.1; 

 
10.69.3.5.6.2. Temporary Structures meeting requirements of Section 10.74.7; 
and 

 
10.69.3.5.6.3. Accessory Structures less than 150 square feet meeting 
requirements of Section 10.74.8. 

 
10.69.4 Determinations for existing buildings and structures. 
 

10.69.4.1 For applications for building permits to improve buildings and structures, 
including alterations , movement , enlargement,  replacement,  repair, change of 
occupancy, additions, rehabilitations, renovations, substantial  improvements, repairs of 
substantial damage,  and any other improvement  of or work on such buildings  and 



  

 
 

structures, the Floodplain  Administrator, in coordination  with  the Building  Official, 
shall: 

 
10.69.4.1.1. Estimate the market value, or require the applicant to obtain an 
appraisal of the market value prepared by a qualified independent appraiser, of the 
building or structure before the start of construction of the proposed work; in the 
case of repair, the market value of the building or structure shall be the market 
value before the damage occurred and before any repairs are made; 
 
10.69.4.1.2 Compare the cost to perform the improvement, the cost to repair a 
damaged building to its pre-damaged condition, or the combined costs of 
improvements and repairs, if applicable, to the market value of the building or 
structure; 
 
10.6.4.1.3 Determine and document whether the proposed work constitutes 
substantial improvement or repair of substantial damage; and 
 
10.69.4.1.4 Notify the applicant if it is determined that the work constitutes 
substantial improvement or repair of substantial damage and that compliance with 
the flood resistant construction requirements of the NC Building Code and this 
ordinance is required. 

 
SECTION 10.70   DUTIES AND RESPONSIBILITIES OF THE FLOODPLAIN ADMINISTRATOR. 
 
The Floodplain Administrator shall perform, but not be limited to, the following duties: 
 
10.70.1.  Review all floodplain development applications and issue permits for all proposed 
development within Special Flood Hazard Areas to assure that the requirements of these 
regulations have been satisfied. 
 
10.70.2.  Review all proposed development within Special Flood Hazard Areas to assure that all 
necessary Local, State and Federal permits have been received. 
 
10.70.3.  Notify adjacent communities and the North Carolina Department of Crime Control and 
Public Safety, Division of Emergency Management, State Coordinator for the National Flood 
Insurance Program prior to any alteration or relocation of a watercourse, and submit evidence of 
such notification to the Federal Emergency Management Agency (FEMA). 
 
10.70.4.  Assure that maintenance is provided within the altered or relocated portion of said 
watercourse so that the flood-carrying capacity is maintained. 
 
10.70.5.  Prevent encroachments into floodways and non-encroachment areas unless the 
certification and flood hazard reduction provisions of Section 10.77 are met. 
 



  

 
 

10.70.6.  Obtain actual elevation (in relation to mean sea level) of the reference level (including 
basement) and all attendant utilities of all new and substantially improved structures, in 
accordance with the provisions of Section 10.69.3. 
 
10.70.7.  Obtain actual elevation (in relation to mean sea level) to which all new and substantially 
improved structures and utilities have been floodproofed, in accordance with the provisions of 
Section 10.69.3. 
 
10.70.8.  Obtain actual elevation (in relation to mean sea level) of all public utilities in accordance 
with the provisions of Section 10.69.3. 
 
10.70.9.  When floodproofing is utilized for a particular structure, obtain certifications from a 
registered professional engineer or architect in accordance with the provisions of Sections 
10.69.3 and 10.74.2. 
 
10.70.10.  Where interpretation is needed as to the exact location of boundaries of the Special 
Flood Hazard Areas, floodways, or non-encroachment areas (for example, where there appears 
to be a conflict between a mapped boundary and actual field conditions), make the necessary 
interpretation.  The person contesting the location of the boundary shall be given a reasonable 
opportunity to appeal the interpretation as provided in this article. 
 
10.70.11.  When Base Flood Elevation (BFE) data has not been provided in accordance with the 
provisions of Section 10.61, obtain, review, and reasonably utilize any BFE data, along with 
floodway data or non-encroachment area data available from a Federal, State, or other source, 
including data developed pursuant to Section 10.75.2.2, in order to administer the provisions of 
these regulations. 
 
10.70.12.  When Base Flood Elevation (BFE) data is provided but no floodway or 
non-encroachment area data has been provided in accordance with the provisions of Section 
10.61 obtain, review, and reasonably utilize any floodway data or non-encroachment area data 
available from a Federal, State, or other source in order to administer the provisions of these 
regulations.10.70.13.  When the lowest floor and the lowest adjacent grade of a structure or the 
lowest ground elevation of a parcel in a Special Flood Hazard Area is above the Base Flood 
Elevation (BFE), advise the property owner of the option to apply for a Letter of Map Amendment 
(LOMA) from FEMA.  Maintain a copy of the LOMA issued by FEMA in the floodplain 
development permit file. 
 
10.70.14.  Permanently maintain all records that pertain to the administration of this ordinance 
and make these records available for public inspection, recognizing that such information may be 
subject to the Privacy Act of 1974, as amended. 
 
10.70.15.  Make on-site inspections of work in progress.  As the work pursuant to a floodplain 
development permit progresses, the Floodplain Administrator shall make as many inspections of 
the work as may be necessary to ensure that the work is being done according to the provisions of 
the local ordinance and the terms of the permit.  In exercising this power, the Floodplain 



  

 
 

Administrator has a right, upon presentation of proper credentials, to enter on any premises within 
the jurisdiction of the community at any reasonable hour for the purposes of inspection or other 
enforcement action. 
 
10.70.16.  Issue stop-work orders as required.  Whenever a building or part thereof is being 
constructed, reconstructed, altered, or repaired in violation of this ordinance, the Floodplain 
Administrator may order the work to be immediately stopped.  The stop-work order shall be in 
writing and directed to the person doing or in charge of the work.  The stop-work order shall state 
the specific work to be stopped, the specific reason(s) for the stoppage, and the condition(s) 
under which the work may be resumed.  Violation of a stop-work order constitutes a 
misdemeanor. 
 
10.70.17.  Revoke floodplain development permits as required.  The Floodplain Administrator 
may revoke and require the return of the floodplain development permit by notifying the permit 
holder in writing stating the reason(s) for the revocation.  Permits shall be revoked for any 
substantial departure from the approved application, plans, and specifications; for refusal or 
failure to comply with the requirements of State or local laws; or for false statements or 
misrepresentations made in securing the permit.  Any floodplain development permit mistakenly 
issued in violation of an applicable State or local law may also be revoked. 
 
10.70.18.  Make periodic inspections throughout the Special Flood Hazard Areas within the 
jurisdiction of the community.  The Floodplain Administrator and each member of his or her 
inspections department shall have a right, upon presentation of proper credentials, to enter on 
any premises within the territorial jurisdiction of the department at any reasonable hour for the 
purposes of inspection or other enforcement action. 
 
10.70.19.  Follow through with corrective procedures of Section 10.71. 
 
10.70.20.  Review, provide input, and make recommendations for variance requests. 
 
10.70.21.  Maintain a current map repository to include, but not limited to, historical and 
effective the FIS Report, historical and effective  FIRM and other official flood maps and studies 
adopted in accordance with the provisions of Section 10.61 of this ordinance, including any 
revisions thereto including Letters of Map Change, issued by FEMA.  Notify State and FEMA of 
mapping needs. 
 
10.70.22.  Coordinate revisions to FIS reports and FIRMs, including Letters of Map Revision 
Based on Fill (LOMR-Fs) and Letters of Map Revision (LOMRs). 
 

 
 
 
 
 



  

 
 

SECTION 10.71   CORRECTIVE PROCEDURES. 
 
10.71.1.  Violations to be Corrected. 
When the Floodplain Administrator finds violations of applicable State and local laws, it shall be 
his or her duty to notify the owner or occupant of the building of the violation.  The owner or 
occupant shall immediately remedy each of the violations of law cited in such notification. 
 
10.71.2.  Actions in Event of Failure to Take Corrective Action. 
If the owner of a building or property shall fail to take prompt corrective action, the Floodplain 
Administrator shall give the owner written notice, by certified or registered mail to the owner's last 
known address or by personal service, stating: 
 

10.71.2.1. That the building or property is in violation of the floodplain management 
regulations; 

 
10.71.2.2. That a hearing will be held before the Floodplain Administrator at a designated 
place and time, not later than ten (10) days after the date of the notice, at which time the 
owner shall be entitled to be heard in person or by counsel and to present arguments and 
evidence pertaining to the matter; and 

 
10.71.2.3. That following the hearing, the Floodplain Administrator may issue an order to 
alter, vacate, or demolish the building; or to remove fill as applicable. 

 
10.71.3.  Order to Take Corrective Action. 
If, upon a hearing held pursuant to the notice prescribed above, the Floodplain Administrator shall 
find that the building or development is in violation of the Flood Damage Prevention Ordinance, he 
or she shall issue an order in writing to the owner, requiring the owner to remedy the violation 
within a specified time period, not less than sixty (60) calendar days, nor more than one hundred 
eighty (180) calendar days.  Where the Floodplain Administrator finds that there is imminent 
danger to life or other property, he or she may order that corrective action be taken in such lesser 
period as may be feasible. 
 
10.71.4.  Appeal. 
Any owner who has received an order to take corrective action may appeal the order to the local 
elected governing body by giving notice of appeal in writing to the Floodplain Administrator and 
the clerk within ten (10) days following issuance of the final order.  In the absence of an appeal, 
the order of the Floodplain Administrator shall be final.  The local governing body shall hear an 
appeal within a reasonable time and may affirm, modify and affirm, or revoke the order. 
 
 
10.71.5.  Failure to Comply with Order. 
If the owner of a building or property fails to comply with an order to take corrective action for 
which no appeal has been made or fails to comply with an order of the governing body following 
an appeal, the owner shall be guilty of a Class 1 misdemeanor pursuant to NC G.S. § 143-215.58 
and shall be punished at the discretion of the court. 
 



  

 
 

SECTION 10.72   VARIANCE PROCEDURES. 
 
10.72.1.  The Town Council as established by the Town of Smithfield, hereinafter referred to as 
the "appeal board," shall hear and decide requests for variances from the requirements of these 
regulations. 
 
10.72.2.  Any person aggrieved by the decision of the appeal board may appeal such decision to 
the Court, as provided in Chapter 7A of the North Carolina General Statutes. 
 
10.72.3.  Variances may be issued for: 
 

10.72.3.1.  The repair or rehabilitation of historic structures upon the determination that 
the proposed repair or rehabilitation will not preclude the structure's continued designation 
as a historic structure and that the variance is the minimum necessary to preserve the 
historic character and design of the structure; 

 
10.72.3.2.  Functionally dependent facilities if determined to meet the definition as stated 
in Appendix A of this ordinance, provided provisions of Sections 10.72.9.2, 10.72.9.3, and 
10.72.9.5 have been satisfied, and such facilities are protected by methods that minimize 
flood damages during the base flood and create no additional threats to public safety; or 

 
10.72.3.3.  Any other type of development, provided it meets the requirements of this 
Section. 

 
10.72.4.  In passing upon variances, the appeal board shall consider all technical evaluations, all 
relevant factors, all standards specified in other sections of this ordinance, and: 
 

10.72.4.1.  The danger that materials may be swept onto other lands to the injury of 
others; 

 
10.72.4.2.  The danger to life and property due to flooding or erosion damage; 

 
10.72.4.3.  The susceptibility of the proposed facility and its contents to flood damage 
and the effect of such damage on the individual owner;10.72.4.4.  The importance of the 
services provided by the proposed facility to the community; 

 
10.72.4.5.  The necessity to the facility of a waterfront location as defined under Appendix 
A of this ordinance as a functionally dependent facility, where applicable; 

 
10.72.4.6.  The availability of alternative locations, not subject to flooding or erosion 
damage, for the proposed use; 

 
10.72.4.7.  The compatibility of the proposed use with existing and anticipated 
development; 



  

 
 

10.72.4.8.  The relationship of the proposed use to the comprehensive plan and 
floodplain management program for that area; 

 
10.72.4.9.  The safety of access to the property in times of flood for ordinary and 
emergency vehicles; 

 
10.72.4.10.  The expected heights, velocity, duration, rate of rise, and sediment transport 
of the floodwaters and the effects of wave action, if applicable, expected at the site; and 

 
10.72.4.11.  The costs of providing governmental services during and after flood 
conditions including maintenance and repair of public utilities and facilities such as sewer, 
gas, electrical and water systems, and streets and bridges. 

 
10.72.5.  A written report addressing each of the above factors shall be submitted with the 
application for a variance. 
 
10.72.6.  Upon consideration of the factors listed above and the purposes of these regulations, 
the appeal board may attach such conditions to the granting of variances as it deems necessary 
to further the purposes and objectives of these regulations. 
 
10.72.7.  Any applicant to whom a variance is granted shall be given written notice specifying the 
difference between the Base Flood Elevation (BFE) and the elevation to which the structure is to 
be built and that such construction below the BFE increases risks to life and property, and that the 
issuance of a variance to construct a structure below the BFE will result in increased premium 
rates for flood insurance up to $25 per $100 of insurance coverage.  Such notification shall be 
maintained with a record of all variance actions, including justification for their issuance. 
 
10.72.8.  The Floodplain Administrator shall maintain the records of all appeal actions and report 
any variances to the Federal Emergency Management Agency and the State of North Carolina 
upon request. 
10.72.9.  Conditions for Variances: 
 

10.72.9.1. Variances shall not be issued when the variance will make the structure in 
violation of other Federal, State, or local laws, regulations, or ordinances. 

 
10.72.9.2. Variances shall not be issued within any designated floodway or 
non-encroachment area if the variance would result in any increase in flood levels during 
the base flood discharge. 

 
10.72.9.3. Variances shall only be issued upon a determination that the variance is the 
minimum necessary, considering the flood hazard, to afford relief. 

 
10.72.9.4. Variances shall only be issued prior to development permit approval. 

 
10.72.9.5. Variances shall only be issued upon: 



  

 
 

10.72.9.5.1. A showing of good and sufficient cause; 
 

10.72.9.5.2. A determination that failure to grant the variance would result in 
exceptional hardship; and 

 
10.72.9.5.3. A determination that the granting of a variance will not result in 
increased flood heights, additional threats to public safety, or extraordinary public 
expense, create nuisance, cause fraud on or victimization of the public, or conflict 
with existing local laws or ordinances. 

 
10.72.10. A variance may be issued for solid waste disposal facilities or sites, hazardous waste 
management facilities, salvage yards, and chemical storage facilities that are located in Special 
Flood Hazard Areas provided that all of the following conditions are met. 
 

10.72.10.1. The use serves a critical need in the community. 
 

10.72.10.2. No feasible location exists for the use outside the Special Flood Hazard Area. 
 

10.72.10.3. The reference level of any structure is elevated or floodproofed to at least the 
Regulatory Flood Protection Elevation. 

 
10.72.10.4. The use complies with all other applicable Federal, State and local laws. 

 
10.72.10.5. The Town of Smithfield has notified the Secretary of the North Carolina 
Department of Crime Control and Public Safety of its intention to grant a variance at least 
thirty (30) calendar days prior to granting the variance. 

 
DIVISION IV.  PROVISIONS FOR FLOOD HAZARD REDUCTION. 
 
SECTION 10.73   GENERAL STANDARDS. 
 
In all Special Flood Hazard Areas the following provisions are required: 
 
10.73.1.  All new construction and substantial improvements shall be designed (or modified) and 
adequately anchored to prevent flotation, collapse, and lateral movement of the structure. 
 
10.73.2.  All new construction and substantial improvements shall be constructed with materials 
and utility equipment resistant to flood damage. 
 
10.73.3.  All new construction and substantial improvements shall be constructed by methods 
and practices that minimize flood damages. 
 
10.73.4.  All new E electrical, heating, ventilation, plumbing, air conditioning equipment, and 
other service facilities shall be designed and/or located so as to prevent water from entering or 



  

 
 

accumulating within the components during conditions of flooding to the Regulatory Flood 
Protection Elevation.  These include, but are not limited to, HVAC equipment, water softener  
equipment shall be located at or above the RFPE or designed and installed to prevent water from 
entering or accumulating within the components during the occurrence of the base flood. These 
include, but are not limited to, HVAC equipment, water softener units, bath/kitchen fixtures, 
ductwork, electrical meter, panels/boxes, utility/cable boxes, water heaters, and electric 
outlets/switches .units, bath/kitchen fixtures, ductwork, electric/gas meter panels/boxes, 
utility/cable boxes, hot water heaters, and electric outlets/switches. 
 

10.73.4.1 Replacements part of a substantial improvement, electrical, heating, ventilation, 
plumbing, air conditioning equipment, and other service equipment shall also meet the 
above provisions. 
 
10.73.4.2 Replacements that are for maintenance and not part of a substantial 
improvement may be installed at the original location provided the addition and/or 
improvements only comply with the standards for new construction consistent with the 
code and requirements for the original structure. 

 
10.73.5.  All new and replacement water supply systems shall be designed to minimize or 
eliminate infiltration of floodwaters into the system. 
 
10.73.6.  New and replacement sanitary sewage systems shall be designed to minimize or 
eliminate infiltration of floodwaters into the systems and discharges from the systems into flood 
waters. 
 
10.73.7.  On-site waste disposal systems shall be located and constructed to avoid impairment 
to them or contamination from them during flooding. 
 
10.73.8.  Any alteration, repair, reconstruction, or improvements to a structure, which is in 
compliance with the provisions of these regulations, shall meet the requirements of "new 
construction" as contained in this ordinance. 
 
10.73.9.8.  Nothing in these regulations shall prevent the repair, reconstruction, or replacement 
of a building or structure existing on the effective date of this ordinance and located totally or 
partially within the floodway, non-encroachment area, or stream setback, provided there is no 
additional encroachment below the Regulatory Flood Protection Elevation in the floodway, 
non-encroachment area, or stream setback, and provided that such repair, reconstruction, or 
replacement meets all of the other requirements of this ordinance. 
 
10.73.10.9.  New solid waste disposal facilities and sites, hazardous waste management 
facilities, salvage yards, and chemical storage facilities shall not be permitted, except by variance 
as specified in Section 10.72.10.  A structure or tank for chemical or fuel storage incidental to an 
allowed use or to the operation of a water treatment plant or wastewater treatment facility may be 
located in a Special Flood Hazard Area only if the structure or tank is either elevated or 



  

 
 

floodproofed to at least the Regulatory Flood Protection Elevation and certified in accordance with 
the provisions of Section 10.69.3. 
 
10.73.11.10.  All subdivision proposals and other development proposals shall be consistent with 
the need to minimize flood damage. 
 
10.73.12.11.  All subdivision proposals and other development proposals shall have public 
utilities and facilities such as sewer, gas, electrical, and water systems located and constructed to 
minimize flood damage. 
 
10.73.13.12.  All subdivision proposals and other development proposals shall have adequate 
drainage provided to reduce exposure to flood hazards. 
 
10.73.14.13.  All subdivision proposals and other development proposals shall have received all 
necessary permits from those governmental agencies for which approval is required by Federal or 
State law, including Section 404 of the Federal Water Pollution Control Act Amendments of 1972, 
33 U.S.C. 1334. 
 
10.73.15.14.  When a structure is partially located in a Special Flood Hazard Area, the entire 
structure shall meet the requirements for new construction and substantial improvements. 
 
10.73.16.15.  When a structure is located in multiple flood hazard zones or in a flood hazard risk 
zone with multiple base flood elevations, the provisions for the more restrictive flood hazard risk 
zone and the highest Base Flood Elevation (BFE) shall apply. 
 
SECTION 10.74   SPECIFIC STANDARDS. 
 
In all Special Flood Hazard Areas where Base Flood Elevation (BFE) data has been provided, as 
set forth in Section 10.61, or Section 10.75, the following provisions, in addition to the provisions 
of Section 10.73, are required: 
 
10.74.1.  Residential Construction. 
New construction and substantial improvement of any residential structure (including 
manufactured homes) shall have the reference level, including basement, elevated no lower than 
the Regulatory Flood Protection Elevation, as defined in Appendix A of this ordinance.10.74.2.   
 
10.74.2 Non-Residential Construction. 
New construction and substantial improvement of any commercial, industrial, or other 
non-residential structure shall have the reference level, including basement, elevated no lower 
than the Regulatory Flood Protection Elevation, as defined in Appendix A of this ordinance.  
Structures located in Zones A, AE, AO, and A1-30 A99 Zones and may be floodproofed to the 
Regulatory Flood Protection Elevation in lieu of elevation provided that all areas of the structure, 
together with attendant utility and sanitary facilities, below the Regulatory Flood Protection 
Elevation are watertight with walls substantially impermeable to the passage of water, using 



  

 
 

structural components having the capability of resisting hydrostatic and hydrodynamic loads and 
the effect of buoyancy.  For AO Zones, the floodproofing elevation shall be in accordance with 
Section 10.78.2.  A registered professional engineer or architect shall certify that the 
floodproofing standards of this subsection are satisfied.  Such certification shall be provided to 
the Floodplain Administrator as set forth in Section 10.69.3, along with the operational plan and 
the inspection and maintenance plan. 
 
10.74.3.  Manufactured Homes. 
 

10.74.3.1.  New and replacement manufactured homes shall be elevated so that the 
reference level of the manufactured home is no lower than the Regulatory Flood 
Protection Elevation, as defined in Appendix A of this ordinance. 

 
10.74.3.2.  Manufactured homes shall be securely anchored to an adequately anchored 
foundation to resist flotation, collapse, and lateral movement, either by certified 
engineered foundation system, or in accordance with the most current edition of the State 
of North Carolina Regulations for Manufactured Homes adopted by the Commissioner of 
Insurance pursuant to NCGS 143-143.15.  Additionally, when the elevation would be met 
by an elevation of the chassis thirty-six (36) inches or less above the grade at the site, the 
chassis shall be supported by reinforced piers or engineered foundation.  When the 
elevation of the chassis is above thirty-six (36) inches in height, an engineering 
certification is required. 

 
10.74.3.3.  All enclosures or skirting below the lowest floor shall meet the requirements of 
Section 10.74.4. 

 
10.74.3.4.  An evacuation plan must be developed for evacuation of all residents of all 
new, substantially improved or substantially damaged manufactured home parks or 
subdivisions located within flood prone areas. This plan shall be filed with and approved 
by the Floodplain Administrator and the local Emergency Management Coordinator. 

 
10.74.4.  Elevated Buildings. 
Fully enclosed area, of new construction and substantially improved structures, which is below 
the lowest floor: 

 
10.74.4.1.  Shall not be designed or used for human habitation, but shall only be used for 
parking of vehicles, building access, or limited storage of maintenance equipment used in 
connection with the premises.  Access to the enclosed area shall be the minimum 
necessary to allow for parking of vehicles (garage door) or limited storage of maintenance 
equipment (standard exterior door), or entry to the living area (stairway or elevator).  The 
interior portion of such enclosed area shall not be finished or partitioned into separate 
rooms, except to enclose storage areas; 

 
10.74.4.2 Shall not be temperature-controlled or conditioned;    



  

 
 

10.74.4.2.3.  Shall be constructed entirely of flood resistant materials at least to the 
Regulatory Flood Protection Elevation; and 

 
10.74.4.3.4.  Shall include, in Zones A, AO, AE, and A1-30, flood openings to 
automatically equalize hydrostatic flood forces on walls by allowing for the entry and exit of 
floodwaters.  To meet this requirement, the openings must either be certified by a 
professional engineer or architect or meet or exceed the following minimum design 
criteria: 

 
10.74.4.3.4,1.  A minimum of two flood openings on different sides of each 
enclosed area subject to flooding; 

 
10.74.4.3.4.2.  The total net area of all flood openings must be at least one (1) 
square inch for each square foot of enclosed area subject to flooding; 

 
10.74.4.3.4.3.  If a building has more than one enclosed area, each enclosed area 
must have flood openings to allow floodwaters to automatically enter and exit; 

 
10.74.4.3.4.4.  The bottom of all required flood openings shall be no higher than 
one (1) foot above the adjacent grade; 

 
10.74.4.3.4.5.  Flood openings may be equipped with screens, louvers, or other 
coverings or devices, provided they permit the automatic flow of floodwaters in 
both directions; and 

 
10.74.4.3.4.6.  Enclosures made of flexible skirting are not considered enclosures 
for regulatory purposes, and, therefore, do not require flood openings.  Masonry 
or wood underpinning, regardless of structural status, is considered an enclosure 
and requires flood openings as outlined above. 

 
10.74.5.  Additions/Improvements. 
 

10.74.5.1.  Additions and/or improvements to pre-FIRM structures when the addition 
and/or improvements in combination with any interior modifications to the existing 
structure are: 

10.74.5.1.1.  Not a substantial improvement, the addition and/or improvements 
must be designed to minimize flood damages and must not be any more 
non-conforming than the existing structure. 

 
10.74.5.1.2.  A substantial improvement, both the existing structure and the 
addition and/or improvements must comply with the standards for new 
construction. 

 



  

 
 

10.74.5.2.  Additions to post-FIRM structures with no modifications to the existing 
structure other than a standard door in the common wall shall require only the addition to 
comply with the standards for new construction. 

 
10.74.5.3.  Additions and/or improvements to post-FIRM structures when the addition 
and/or improvements in combination with any interior modifications to the existing 
structure are: 

 
10.74.5.3.1.  Not a substantial improvement, the addition and/or improvements 
only must comply with the standards for new construction. 

 
10.74.5.3.2.  A substantial improvement, both the existing structure and the 
addition and/or improvements must comply with the standards for new 
construction. 

 
10.74.5.4. Any combination of repair, reconstruction, rehabilitation, addition or 
improvement of a building or structure taking place during a one (1) year period, the 
cumulative cost of which equals or exceeds 50 percent of the market value of the structure 
before the improvement or repair is started must comply with the standards for new 
construction. For each building or structure, the one (1) year period begins on the date of 
the first improvement or repair of that building or structure subsequent to the effective date 
of this ordinance. Substantial damage also means flood- related damage sustained by a 
structure on two separate occasions during a l0-year period for which the cost of repairs at 
the time of each such flood event, on the average, equals or exceeds 25 percent of the 
market value of the structure before the damage occurred. If the structure has sustained 
substantial damage, any repairs are considered substantial improvement regardless of 
the actual repair work performed. The requirement does not, however, include either: 
 

10.74.5.4.1 Any project for improvement of a building required to correct existing 
health, sanitary or safety code violations identified by the building official and that 
are the minimum necessary to assume safe living conditions. 
 
10.74.5.4.1 Any alteration of a historic structure provided that the alteration will not 
preclude the structure's continued designation as a historic structure. 

 
10.74.6.  Recreational Vehicles.  
Recreational vehicles shall either: 
 

10.74.6.1.  Be on site for fewer than 180 consecutive days and be fully licensed and 
ready for highway use (a recreational vehicle is ready for highway use if it is on its wheels 
or jacking system, is attached to the site only by quick disconnect type utilities, and has no 
permanently attached additions); or 
 
10.74.6.2.  Meet all the requirements for new construction. 
 



  

 
 

10.74.6.1. Temporary Placement 
  

10.74.6.1.1. Be on site for fewer than 180 consecutive days; or 
 
10.74.6.1.2. Be fully licensed and ready for highway use. (A recreational vehicle is 
ready for highway use if it is on its wheels or jacking system, is attached to the site 
only by quick disconnect type utilities, and has no permanently attached additions. 

 
10.74.6.2. Permanent Placement. Recreational vehicles that do not meet the limitations of 
Temporary Placement shall meet all the requirements for new construction 
 

 
10.74.7.  Temporary Non-Residential Structures. 
Prior to the issuance of a floodplain development permit for a temporary structure, the applicant 
must submit to the Floodplain Administrator a plan for the removal of such structure(s) in the 
event of a hurricane, flash flood or other type of flood warning notification.  The following 
information shall be submitted in writing to the Floodplain Administrator for review and written 
approval: 
 

10.74.7.1.  A specified time period for which the temporary use will be permitted.  Time 
specified may not exceed three (3) months, renewable up to one (1) year; 

 
10.74.7.2.  The name, address, and phone number of the individual responsible for the 
removal of the temporary structure; 
 
10.74.7.3.  The time frame prior to the event at which a structure will be removed (i.e., 
minimum of 72 hours before landfall of a hurricane or immediately upon flood warning 
notification); 

 
10.74.7.4.  A copy of the contract or other suitable instrument with the entity responsible 
for physical removal of the structure; and 

 
10.74.7.5.  Designation, accompanied by documentation, of a location outside the 
Special Flood Hazard Area, to which the temporary structure will be moved. 

 
10.74.8.  Accessory Structures. 
When accessory structures (sheds, detached garages, etc.) are to be placed within a Special 
Flood Hazard Area, the following criteria shall be met: 
 

10.74.8.1.  Accessory structures shall not be used for human habitation (including 
working, sleeping, living, cooking or restroom areas); 

 
10.74.8.2.  Accessory structures shall not be temperature-controlled; 

 
10.74.8.3.  Accessory structures shall be designed to have low flood damage potential; 



  

 
 

 
10.74.8.4.  Accessory structures shall be constructed and placed on the building site so 
as to offer the minimum resistance to the flow of floodwaters; 

 
10.74.8.5.  Accessory structures shall be firmly anchored in accordance with the 
provisions of Section 10.73.1; 

 
10.74.8.6.  All service facilities such as electrical shall be installed in accordance with the 
provisions of Section 10.73.4; and 

 
10.74.8.7.  Flood openings to facilitate automatic equalization of hydrostatic flood forces 
shall be provided below Regulatory Flood Protection Elevation in conformance with the 
provisions of Section 10.74.4.3. 

 
10.74.9. An accessory structure with a footprint less than 150 square feet that satisfies the 
criteria outlined above does not require an elevation or flood proofing certificate.  
Elevation or flood proofing certifications are required for all other accessory structures in 
accordance with Section 10.69.3. 
 

10.74.9.1. Tanks. When gas and liquid storage tanks are to be placed within a 
Special Flood Hazard Area, the following criteria shall be met: 
 
10.74.9.2. Underground tanks. Underground tanks in flood hazard areas shall be 
anchored to prevent flotation, collapse or 
  
10.74.9.3. lateral movement resulting from hydrodynamic and hydrostatic loads 
during conditions of the design flood, including the effects of buoyancy assuming 
the tank is empty; 
 
10.74.9.4 Above-ground tanks, elevated. Above-ground tanks in flood hazard 
areas shall be elevated to or above the Regulatory Flood Protection Elevation on a 
supporting structure that is designed to prevent flotation, collapse or lateral 
movement during conditions of the design flood. Tank-supporting structures shall 
meet the foundation requirements of the applicable flood hazard area; 
 
10.74.9.5 Above-ground tanks, not elevated.  Above-ground tanks that do not 
meet the elevation requirements of section 10.73.2 of this ordinance shall be 
permitted in flood hazard areas provided the tanks are designed, constructed, 
installed, and anchored to resist all flood-related and other loads, including the 
effects of buoyancy, during conditions of the design flood and without release of 
contents in the floodwaters or infiltration by floodwaters into the tanks. Tanks shall 
be designed, constructed, installed, and anchored to resist the potential buoyant 
and other flood forces acting on an empty tanks during design flood conditions. 
 



  

 
 

10.74.9.6. Tank inlets and vents. Tank inlets, fill openings, outlets and vents shall 
be: 
 

10.74.9.6.1. At or above the Regulatory Flood Protection Elevation or fitted 
with covers designed to prevent the inflow of floodwater or outflow of the 
contents of the tanks during conditions of the design flood; and 
 
10.74.9.6.2. Anchored to prevent lateral movement resulting from 
hydrodynamic and hydrostatic loads, including the effects of buoyancy, 
during conditions of the design flood. 

 
10.74.10 Other Development. 

 
10,74.10.1  Fences in regulated floodways and NEAs that have the potential to block the 
passage of floodwaters, such as stockade fences and wire mesh fences, shall meet the 
limitations of Section 10.65 of this ordinance. 

 
10.74.10.2  Retaining walls, sidewalks and driveways in regulated floodways and NEAs. 
Retaining walls and sidewalks and driveways that involve the placement of fill in regulated 
floodways shall meet the limitations of Section 10.65 of this ordinance. 

 
10.74.10.3  Roads and watercourse crossings in regulated floodways and NEAs. Roads 
and watercourse crossings, including roads, bridges, culverts, lo w-water crossings and 
similar means for vehicles or pedestrians to travel from one side of a watercourse to the 
other side, that encroach into regulated floodways shall meet the limitations of Section 
10.65 of this ordinance. 

 
SECTION 10.75   STANDARDS FOR FLOODPLAINS WITHOUT ESTABLISHED BASE FLOOD 
ELEVATIONS. 
 
Within the Special Flood Hazard Areas designated as Approximate Zone A and established in 
Section 10.61, where no Base Flood Elevation (BFE) data has been provided by FEMA, the 
following provisions, in addition to the provisions of Section 10.73, shall apply: 
 
10.75.1.  No encroachments, including fill, new construction, substantial improvements or new 
development shall be permitted within a distance of twenty (20) feet each side from top of bank or 
five times the width of the stream, whichever is greater, unless certification with supporting 
technical data by a registered professional engineer is provided demonstrating that such 
encroachments shall not result in any increase in flood levels during the occurrence of the base 
flood discharge. 
 
10.75.2.  The BFE used in determining the Regulatory Flood Protection Elevation shall be 
determined based on the following criteria: 

 



  

 
 

10.75.2.1.  When Base Flood Elevation (BFE) data is available from other 
sources, all new construction and substantial improvements within such areas 
shall also comply with all applicable provisions of this ordinance and shall be 
elevated or floodproofed in accordance with standards in Sections 10.73 and 
10.74. 
 
10.75.2.2.  When floodway or non-encroachment data is available from a Federal, 
State, or other source, all new construction and substantial improvements within 
floodway and non-encroachment areas shall also comply with the requirements of 
Sections 10.74 and 10.77. 
 
10.75.2.3.  All subdivision, manufactured home park and other development 
proposals shall provide Base Flood Elevation (BFE) data if development is greater 
than five (5) acres or has more than fifty (50) lots/manufactured home sites.  Such 
Base Flood Elevation (BFE) data shall be adopted by reference in accordance with 
Section 10.61 and utilized in implementing this ordinance. 
 
10.75.2.4.  When Base Flood Elevation (BFE) data is not available from a 
Federal, State, or other source as outlined above, the reference level shall be 
elevated or floodproofed (nonresidential) to or above the Regulatory Flood 
Protection Elevation, as defined in Appendix A.  All other applicable provisions of 
Section 10.74 shall also apply. 

 
SECTION 10.76   STANDARDS FOR RIVERINE FLOODPLAINS WITH BASE FLOOD ELEVATIONS 
BUT WITHOUT ESTABLISHED FLOODWAYS OR NON-ENCROACHMENT AREAS. 
 
Along rivers and streams where Base Flood Elevation (BFE) data is provided by FEMA or is 
available from another source but neither floodway nor non-encroachment areas are identified for 
a Special Flood Hazard Area on the FIRM or in the FIS report, the following requirements shall 
apply to all development within such areas: 
 
10.76.1.    Standards of Sections 10.73 and 10.74; and 
 
10.76.2.  Until a regulatory floodway or non-encroachment area is designated, no 
encroachments, including fill, new construction, substantial improvements, or other development, 
shall be permitted unless certification with supporting technical data by a registered professional 
engineer is provided demonstrating that the cumulative effect of the proposed development, when 
combined with all other existing and anticipated development, will not increase the water surface 
elevation of the base flood more than one (1) foot at any point within the community. 
 
SECTION 10.77   FLOODWAYS AND NON-ENCROACHMENT AREAS. 
 
Areas designated as floodways or non-encroachment areas are located within the Special Flood 
Hazard Areas established in Section 10.61.  The floodways and non-encroachment areas are 



  

 
 

extremely hazardous areas due to the velocity of floodwaters that have erosion potential and 
carry debris and potential projectiles.  The following provisions, in addition to standards outlined 
in Section 10.73 and 10.74, shall apply to all development within such areas: 
 
10.77.1.  No encroachments, including fill, new construction, substantial improvements and 
other developments shall be permitted unless: 
 

10.77.1.1.  it is demonstrated that the proposed encroachment would not result in any 
increase in the flood levels during the occurrence of the base flood, based on hydrologic 
and hydraulic analyses performed in accordance with standard engineering practice and 
presented to the Floodplain Administrator prior to issuance of floodplain development 
permit, or 

 
10.77.1.2.  A Conditional Letter of Map Revision (CLOMR) has been approved by FEMA.  
A Letter of Map Revision (LOMR) must also be obtained upon completion of the proposed 
encroachment. 

 
10.77.2.  If Section 10.77.1 is satisfied, all development shall comply with all applicable flood 
hazard reduction provisions of this ordinance. 
 

10.77.3.  No manufactured homes shall be permitted, except replacement 
manufactured homes in an existing manufactured home park or subdivision, provided the 
following provisions are met: 
 
10.77.3.1.  The anchoring and the elevation standards of Section 10.74.3; and 
 
10.77.3.2.  The no encroachment standard of Section 10.77.1 
. 

SECTION 10.78   STANDARDS OF AREAS OF SHALLOW FLOODING (ZONE AO). 

Located within the Special Flood Hazard Areas established in Section 10.61, are areas designated 
as shallow flooding areas.  These areas have special flood hazards associated with base flood 
depths of one (1) to three (3) feet where a clearly defined channel does not exist and where the 
path of flooding is unpredictable and indeterminate.  In addition to Sections 10.73 and 10.74, all 
new construction and substantial improvements shall meet the following requirements: 
 
10.78.1.  The reference level shall be elevated at least as high as the depth number specified on 
the Flood Insurance Rate Map (FIRM), in feet, plus a freeboard of two (2) feet, above the highest 
adjacent grade; or at least two (2) feet above the highest adjacent grade plus a freeboard of two 
(2) feet if no depth number is specified. 
 
10.78.2.  Non-residential structures may, in lieu of elevation, be floodproofed to the same level as 
required in Section 10.78.1 so that the structure, together with attendant utility and sanitary 
facilities, below that level shall be watertight with walls substantially impermeable to the passage 
of water and with structural components having the capability of resisting hydrostatic and 
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hydrodynamic loads and effects of buoyancy.  Certification is required in accordance with 
Sections 10.69.3 and 10.74.2. 
 
10.78.3.  Adequate drainage paths shall be provided around structures on slopes, to guide 
floodwaters around and away from proposed structures. 
 
SECTION 10.79  STANDARDS FOR AREAS OF SHALLOW FLOODING (ZONE AH). 

 
Located within the Special Flood Hazard Areas established in 10.61, are  areas designated  as 
shallow  flooding areas. These areas are subject to inundation by 1-percent -annual -chance 
shallow flooding (usually areas of ponding) where average depths are one (I) to three (3) feet. 
Base Flood Elevations are  derived  from detailed  hydraulic  analyses  are shown  in this 
zone. In addition to 10.73 and 10.74, all new construction and substantial improvements shall 
meet the following requirements: 
 

10.79.1 Adequate drainage paths shall be provided around structures on slopes, to guide 
floodwaters around and away from proposed structures. 

 
DIVISION V.  LEGAL STATUS PROVISIONS. 
 
SECTION 10.79.80   EFFECT ON RIGHTS AND LIABILITIES UNDER THE EXISTING REGULATIONS. 
 
These regulations in part come forward by re-enactment of some of the provisions of the  Flood 
Damage Prevention Ordinance, adopted May 2, 1982, as amended, and it is not the intention to 
repeal but rather to re-enact and continue to enforce without interruption of such existing 
provisions, so that all rights and liabilities that have accrued thereunder are reserved and may be 
enforced.  The enactment of this ordinance shall not affect any action, suit or proceeding 
instituted or pending.  All provisions of the Flood Damage Prevention Ordinance of the Town of 
Smithfield enacted on May 2, 1982, as amended, which are not reenacted herein are repealed.  
 
SECTION 10.80.81   EFFECT UPON OUTSTANDING FLOODPLAIN DEVELOPMENT PERMITS. 
 
Nothing herein contained shall require any change in the plans, construction, size, or designated 
use of any development or any part thereof for which a floodplain development permit has been 
granted by the Floodplain Administrator or his or her authorized agents before the time of passage 
of this ordinance; provided, however, that when construction is not begun under such outstanding 
permit within a period of six (6) months subsequent to the date of issuance of the outstanding 
permit, construction or use shall be in conformity with the provisions of these regulations. 
 
SECTION 10.82  SEVERABILITY. 

If any section, clause, sentence, or phrase of the Ordinance is held to be invalid or unconstitutional 
by any court of competent jurisdiction, then said holding shall in no way effect the validity of the 
remaining portions of this Ordinance. 
SECTION 10.81.83   EFFECTIVE DATE. These regulations shall become effective upon adoption 
of the Town of Smithfield Unified Development Ordinance.  
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AND, be it ordained that Appendix A is amended to make the following changes set forth in the 
deletions (strikethroughs) and additions (double underlining) below.  
 
Alteration of a watercourse 
A dam, impoundment, channel relocation, change in channel alignment, channelization, or 
change in cross-sectional area of the channel or the channel capacity, or any other form of 
modification which may alter, impede, retard or change the direction and/or velocity of the riverine 
flow of water during conditions of the base flood. 
 
Area of future-conditions flood hazard 
The land area that would be inundated by the I-percent-annual-chance (100- year) flood based on 
future-conditions hydrology. 
 
Design flood 
See "Regulatory Flood Protection Elevation." 
 
Development activity 
Any activity defined as Development which will necessitate a Floodplain Development Permit. 
This includes buildings, structures, and non-structural items, including (but not limited to) fill, 
bulkheads, piers, pools, docks, landings, ramps, and erosion control/stabilization measures. 
 
Digital Flood Insurance Rate Map (DFIRM) 
The digital official map of a community, issued by the Federal Emergency Management Agency 
(FEMA), on which both the Special Flood Hazard Areas and the risk premium zones applicable to 
the community are delineated. 
 
Existing building and existing structure 
Building and/or structure for which the "start of construction" commenced before date the 
community's  first floodplain management ordinance was adopted. 
 
Flood-resistant material 
Building product [material, component or system capable of withstanding direct and prolonged 
contact (minimum 72 hours) with floodwaters without sustaining damage that requires more than 
low-cost cosmetic repair. Any material that is water-soluble or is not resistant to alkali or acid in 
water, including normal adhesives for above- grade use, is not flood-resistant. Pressure-treated 
lumber or naturally decay-resistant lumbers are acceptable flooring materials. Sheet-type flooring 
coverings that restrict evaporation from below and materials that are impervious, but 
dimensionally unstable are not acceptable. Materials that absorb or retain water excessively after 
submergence are not flood-resistant. Please refer to Technical Bulletin 2, Flood 
Damage-Resistant Materials Requirements, and available from the FEMA. Class 4 and 5 
materials, referenced therein, are acceptable flood-resistant materials. Please refer to Technical 
Bulletin 2, Flood Damage-Resistant Materials Requirements, and available from the FEMA.  
Class 4 and 5 materials, referenced therein, are acceptable flood-resistant materials. 
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Floodway  
The channel of a river or other watercourse, including the area above a bridge or culvert when 
applicable, and the adjacent land areas that must be reserved in order to discharge the base flood 
without cumulatively increasing the water surface elevation more than one (1) foot. 
 
Floodway encroachment analysis 
An engineering analysis of the impact that a proposed encroachment into a floodway or 
non-encroachment area is expected to have on the floodway boundaries and flood levels during 
the occurrence of the base flood discharge. The evaluation shall be prepared by a qualified North 
Carolina licensed engineer using standard engineering methods and models.  
 
Letter of Map Change (LOMC) 
An official determination issued by FEMA that amends or revises an effective Flood Insurance 
Rate Map or Flood Insurance Study. Letters of Map Change include: 
 

(1) Letter of Map Amendment (LOMA): 
An official amendment, by letter, to an effective National Flood Insurance Program map. A 
LOMA is based on technical data showing that a property had been inadvertently mapped 
as being in the floodplain, but is actually on natural high ground above the base flood 
elevation . A LOMA amends the current effective Flood Insurance Rate Map and 
establishes that a specific property, portion of a property, or structure is not located in a 
special flood hazard area. 
 

(2) Letter of Map Revision (LOMR): 
A revision based on technical l data that may show changes to flood zones, flood 
elevations, special flood hazard area boundaries and floodway delineations, and other 
planimetric features. 

 
(3) Letter of Map Revision Based on Fill (LOMR-F): 

A determination that a structure or parcel of land has been elevated by fill above the BFE 
and is, therefore, no longer located within the special flood hazard area. In order to qualify 
for this determination, the fill must have been pem1itted and placed in accordance with the 
community's floodplain management regulations. 

 
(4) Conditional Letter of Map Revision (CLOMR): 

A formal review and comment as to whether a proposed project complies with the 
minimum NFIP requirements for such projects with respect to delineation of special flood 
hazard areas. A CLOMR does not revise the effective Flood Insurance Rate Map or Flood 
Insurance Study; upon submission and approval of certified as-built documentation, a 
Letter of Map Revision may be issued by FEMA to revise the effective FIRM. 

 
Light duty truck 
Any motor vehicle rated at 8,500 pounds Gross Vehicular Weight Rating or less which has a 
vehicular curb weight of 6,000 pounds or less and which has a basic vehicle frontal area of 45 
square feet or less as defined in 40 CFR 86.082-2 and is: 
 



  

 

(1) Designed primarily for purposes of transportation of property or is a derivation of such a 
vehicle, or 

 
(2) Designed primarily for transportation of persons and has a capacity of more than 12 

persons; or 
 

(3) Available with special features enabling off-street or off-highway operation and use. 
 
Lowest Adjacent Grade (LAG} 
The lowest elevation of the ground, sidewalk or patio slab immediately next to the building, or 
deck support, after completion of the building. 
 
Mean Sea Level 
For purposes of this ordinance, the North Ameriean Vertical Datum (NAVD) as corrected 
1988, to which Base Flood elevations (BFEs) shown on a DFIRM are referenced.  North 
Carolina uses NAVD 1988. 
 
Recreational Vehicle 
A vehicle which is; 
 

(1) Built on a single chassis; 
(2) 400 square feet or less when measured at the largest horizontal projection; 
(3) Designed to be self-propelled or permanently towable by a light duty truck; 
(4) Not Ddesigned primarily not for use as a permanent primary dwelling, but as temporary 

living quarters for recreational, camping, travel, or seasonal use, and is fully licensed and 
ready for highway use. 

 
Substantial Damage 
Damage of any origin sustained by a structure during any ten-year period whereby the cost of 
restoring the structure to it's before damaged condition would equal or exceed 50 percent of the 
market value of the structure before the damage occurred.  
 
Substantial Improvement 
Any combination of repairs, reconstruction, rehabilitation, addition, or other improvement of a 
structure, taking place during any 1-year period for which the cost equals or exceeds 50 percent 
of the market value of the structure before the "start of construction" of the improvement. This item 
includes structures which have incurred "substantial damage", regardless of the actual repair 
work performed. The term does not, however, include either: 
 

(1) Any correction of existing violations of state or community health, sanitary, or safety code 
specifications which have been identified by the community code enforcement official and 
which are the minimum necessary to assure safe living conditions; or 

 



  

 

(2) Any alteration of a historic structure, provided that the alteration will not preclude the 
structure's continued designation as a historic structure and the alteration is approved by 
variance issued pursuant to Section 10.72 of this ordinance. 

 
 
Technical bulletin and technical fact sheet 
A FEMA publication that provides guidance concerning the building perforn1ance standards of 
the NFIP, which are contained in Title 44 of the U.S. Code of Federal Regulations at Section 60.3. 
The bulletins and fact sheets are intended for use primarily by State and local officials responsible 
for interpreting and enforcing NFIP regulations and by members of the development community, 
such as design professionals and builders. New bulletins, as well as updates of existing bulletins, 
are issued periodically as needed. The bulletins do not create regulations; rather they provide 
specific guidance for complying with the minimum requirements of existing NFIP regulations. 
 
PART 2 
That the Unified Development Ordinance shall be page numbered and revision dated as necessary 
to accommodate these changes. 
 
PART 3 
That these amendments of the Unified Development Ordinance shall become effective upon 
adoption. 
 
 
Duly adopted this the 3th day of April, 2018. 

             

      ____________________________________ 

          M. Andy Moore, Mayor 
ATTEST 
 
___________________________________ 
Shannan L. Parrish, Town Clerk 
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Date: 01/04/2017 

Subject: Unified Development Ordinance Text Amendment 
Department: Planning 

Presented by: Stephen Wensman ALA, AICP, Planning Director 
Presentation: Business Item 

Issue Statement 

The Planning Department is requesting an amendment to the Unified Development 
Ordinance (UDO) that will correct inconsistencies with the flag lot standards and cul-
de-sac street standards.     

Financial Impact 

There will be no financial impact to the Town. 

Action Needed 

To review the requested application and to make a recommendation to the Town 
Council for the proposed Unified Development Ordinance text amendment.  

Recommendations 

The Planning Department recommends approval of the proposed amendments to 
Appendix A, Article 7 and Article 10 of the UDO and recommends that the Planning 
Board approve a statement declaring the request is consistent with the Town of 
Smithfield Comprehensive Growth Management Plan and that the request is 
reasonable and in the public interest. 

Approved:  City Manager  City Attorney 

Attachments:  
1. Staff Report
2. Ordinance
3. Application and Petition for Amendment to the UDO



Staff 
Report 

 

Application 
for Unified 
Development 
Ordinance  
Text 
Amendment 
ZA-17-06 

The Planning Department is requesting text amendments to Appendix A, Article 7 and 
Article 10 of the Town of Smithfield Unified Development Ordinance (UDO) that removes 
inconsistencies within the text and clarifies development standards as they pertain to flag 
lots and cul-de-sac streets.      

Analysis: 
The proposed zoning ordinance amendment will clarify development standards by: 

• Creating a more descriptive definition of a flag lot;
• Eliminating inconsistent standards concerning flag lots;
• Establishing a flag lot width that can accommodate a standard public right-of-way

and that will not hinder future planning and development efforts;
• Revising maximum cul-de-sac lengths within manufactured home parks.

Flag Lots: 
Flag lots are so named because of the long, slender strips of land resembling flag poles 
that extend from the typically rectangular main sections of these lots — or the “flags” — 
out to the street. Each “flag pole” typically provides just enough street frontage for vehicle 
access and is often shared by several neighbors. Flag lots can also be thought of as 
permitted lots with reduced street frontage that allow access to otherwise landlocked 
parcel acreage. Use of flag lots recognizes the environmental and economic advantages in 
substituting private drive lengths to tap land that would require additional street length and 
potentially greater disturbance and infrastructure costs.  

The negative attributes of flag lots include potential burden on property owners to maintain 
longer driveways or private streets lengths, potential access constraints for emergency 
vehicles, and possible house-to-house relationships as flag lot dwellings may be perceived 
to be in the rear yards of the adjacent residences. In most cases however, the biggest 
drawback from creating flag lots is that no further land divisions or intensive land uses can 
occur when the property does not and cannot ever front on a public street due to 
inadequate land reserves needed for the construction of a public street from the existing 



public street to the flag portion of the lot to be divided. However, judicious use of flag lot 
arrangements can provide distinct benefits in residential design when its use, resulting lot 
size, dwelling orientation and access considerations are based on sound planning and 
community design criteria.  

With these considerations in mind, the Town of Smithfield Unified Development Ordinance 
has retained language allowing for newly created flag lots. The proposed amendment 
clarifies the existing flag lot provisions by creating a better definition of a flag lot. It will 
require flag lot dimensions to meet or exceed the underlying zoning district dimensional 
standards and sets the flag pole portion of the lot to a minimum width of 60’ measured at 
the public right-or-way and were the pole portion of the lot intersects the flag portion of 
the lot.  

Cul-De-Sacs Street: 
Cul-de-sac lots street frontage requirements will remain at 25’. The proposed ordinance 
amendment will clarify conflicting cul-de-sac length standards by increasing the maximum 
cul-de-sac length within planned manufactured home parks to 750 linear feet making them 
identical to traditional subdivisions standards. 
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DRAFT ORDINANCE # ZA-17-06 
AN ORDINANCE TO AMEND  

APPENDIX A, ARTICLE 7 AND ARTICLE 10  
OF THE TOWN OF SMITHFIELD UNIFIED DEVELOPMENT ORDINANCE  

TO CLARIFY MINIMUM LOT WIDTH AND MAXIMUM LENGTH OF A CUL-DE-SAC. 

WHEREAS, the Smithfield Town Council wishes to amend certain provisions in the Unified Development 
Ordinance by making changes to the Town of Smithfield Unified Development Ordinance to set unified 
standard for flag lots and maximum cul-de-sac lengths. 

WHEREAS, it is the objective of the Smithfield Town Council to have the UDO promote regulatory 
efficiency and consistency and the health, safety, and general welfare of the community; 

NOW, THEREFORE, be it ordained that the following Articles are amended to make the following 
changes set forth in the deletions (strikethroughs) and additions (double underlining) below: 

Part 1 
[Revise APPENDIX A.  DEFINITIONS content as it pertains to flag lots and lot width] 

APPENDIX A.  DEFINITIONS 
[Definitions not listed remain unchanged] 

Lot, Flag 

Lots or parcels with less frontage on a public street than is normally required. The panhandle is 
an access corridor to lots or parcels located behind lots or parcels with normally required street 
frontage. 

A lot with two distinct parts: 

• The flag, which typically contains building site; and is located behind another lot; and

• The pole, which connects the flag to the street; provides the only street frontage for
the lot; and at any point is less than or equal to the minimum lot width for the zone. 

And 

Lot Width 

The distance between straight lines connecting front and rear lot lines at each 
side of the lot, measured across the rear of the required front yard; provided, 
however, that width between side lot lines at their foremost points (where they 
intersect the right-of-way line, or for lots having an access strip extending from 
the front of the main portion of the lot, at the place where the access strip joins 
the main portion of the lot) shall not be less than 60 feet eighty percent (80%) 
of the required lot width, except in the case of the turning circle of cul-de-sacs 
where the eighty percent (80%) requirement shall not apply. 
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And 

Section 10.108 Streets 
[Revises Article 10 by referring to Article 8 for required minimum lot widths] 

10.108.1.4.2. Lot Width and Depth. All lots shall have a minimum width  and street frontage at 
the building line of 70 feet as required in Article 8, except in the case of the turning circle of cul-
de-sacs and a where a minimum width at the street right-of-way line of 25 feet is permissible. 
Corner lots shall have an extra width of 10 feet to permit adequate setback from side streets. 
The minimum lot depth of single tier lots (when approved) shall be 125 feet. All other lots shall 
be 110 feet in depth. Additional lot width and depth shall be required when: 

10.108.1.4.2.1. A lot is served by either public water or sewer, but not both: Lot width - 
100 feet; Lot depth - 200 feet.  

10.108.1.4.2.2. A lot is not served by either public water or sewer: Lot width - 125 feet; 
Lot depth - 200 feet. 

And 

Section 10.108 Streets 
[Revise Article 10 to refer to Article 8 for required minimum lots width] 

10.108.1.4.4. Every lot shall maintain required street frontage as required in Article 8 abut at 
least 25 feet on one of the following:  

10.108.1.4.4.1. A public street dedicated to and maintained by the Town of Smithfield 
or the North Carolina Department of Transportation.  

10.108.1.4.4.2. A street constructed to the standards of the Town or Smithfield or the 
North Carolina Department of Transportation, with a written agreement concerning the 
future maintenance of the street.  

And 

Section 10.108 Streets 
[Revises Article 10 and sets minimum flag lot street frontage at 60 feet] 

10.108.1.4.7. Flag-shaped lots shall only be permitted in cases where the minimum area, lot 
width, lot depth, and street frontage requirements of this Ordinance are complied with and the 
lot has a minimum street frontage of at least 60 feet in width.  If the standards of the zoning 
district in which the property is located are more stringent, the stricter requirement shall 
govern. 
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And 

Section 7.34 Residential Cluster Developments 
[Revises Article 7 and sets minimum lot frontage to 40 feet for lots within a cluster subdivision] 

7.34.4.2. Lot Width.  40 feet. On a case-by-case basis, flag lots may be allowed with a minimum 
street frontage of 10 feet. 

And 

Section 7.18 Manufactured Home Parks. 
 [Revises maximum cul-de-sac lengths within Manufactured Home Parks] 

7.18.14.1. Cul-De-Sacs. Any interior drive designed to be closed shall have a turnaround at the 
closed end with a minimum right-of-way diameter of 100 feet. The entire right-of-way of such 
turnaround shall be graded and usable for the turning of motor vehicles. Cul-de-sacs shall not 
exceed 600 750 feet in length. 

PART 2 
That the Unified Development Ordinance shall be page number as necessary to accommodate these 
changes. 

PART 3 
That these amendments of the Unified Development Ordinance shall become effective upon adoption. 

Duly adopted this the 6th day of February, 2018. 

____________________________________ 

M. Andy Moore, Mayor

ATTEST 

__________________________________

_ Shannan L. Parrish, Town Clerk 



THE TOWN OF SMITHFIELD  
UNIFIED DEVELOPMENT ORDINANCE 

TEXT AMENDMENT CONSISTENCY STATEMENT 
BY THE SMITHFIELD PLANNING BOARD 

ZA-17-06 

Whereas the Smithfield Planning Board, upon acting on a text amendment to the Unified Development 
Ordinance and pursuant to NCGS §160A-383, is required to approve a statement describing how the 
action is consistent with the Town of Smithfield Comprehensive Growth Management Plan; and 

Whereas the Smithfield Planning Board, upon acting on a text amendment to the Unified 
Development Ordinance and pursuant to NCGS §160A-383, is required to provide a brief statement 
indicating how the action is reasonable and in the public interest. 

NOW THEREFORE, BE IT RECCOMENDED FOR ADOPTION BY THE SMITHFIELD PLANNING BOARD AS 
APPROPRIATE: 

IN THE EVENT THAT THE MOTION TO APPROVE THE ORDINANCE IS ADOPTED, 

That the final action regarding text amendment ZA-17-06 is based upon review of and consistency 
with, the Town of Smithfield Comprehensive Growth Management Plan and any other officially 
adopted plan that is applicable, along with additional agenda information provided to the 
Planning Board and information provided at the public hearing; and 

It is the objective of the Town of Smithfield Planning Board to have the Unified Development 
Ordinance promote regulatory efficiency and consistency and the health, safety, and general 
welfare of the community. The text amendment promotes this by offering fair and reasonable 
regulations for the citizens and business community of the Town of Smithfield as supported by 
the staff report and attachments provided to the Planning Board and information provided at the 
public hearing. Therefore, the amendment is reasonable and in the public interest. 

IN THE EVENT THAT THE MOTION TO APPROVE THE ORDINANCE FAILS, 

That the final action regarding text amendment ZA-17-06 is based upon review of, and consistency, the 
Town of Smithfield Comprehensive Growth Management Plan and other officially adopted plans that 
are applicable; and 

It is the objective of the Planning Board to have the Unified Development Ordinance promote 
regulatory efficiency and consistency and the health, safety, and general welfare of the 
community. The text amendment does not promote this and therefore is neither reasonable nor in 
the public interest. 
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Pursuant to Article 4 of the Town of Smithfield Unified Development Ordinance, Proposed 

amendments may be initiated by the Town Council, Planning Board, Board of Adjustment, 

members of the public, or by one or more interested parties. The application for any amendment 

shall contain a description of the proposed zoning regulation. 

____________________________________      __________________________________________ 
Petitioner’s Name Address or PO Box 

____________________________________     __________________________________________ 
City, State, Zip Code                                                             Telephone  

Proposed amendment to the Town of Smithfield Unified Development Ordinance: 

_________________________________________________________________________________ 

_________________________________________________________________________________ 
(Attach additional sheets as necessary) 

This application must be accompanied by a Statement of Justification which addresses the following: 

1. How the amendment proposed would serve the public interest or correct an obvious error in the
existing ordinance.

2. How the amendment proposed will enhance or promote the purposes and goals of the adopted
plans and policies of the governing body.

The undersigned hereby authorizes the filing of this petition and certifies that the information 
contained herein stands alone based on the merits of this request and is accurate to the best of their 
knowledge and belief. 

__________________________________________ ___________________________________ 
Signature of Petitioner                                                                       Date 

Petition for Amendment to the Unified Development Ordinance 

Town of Smithfield 
Planning Department 

350 E. Market St Smithfield, NC 27577 
P.O. Box 761, Smithfield, NC 27577 

Phone:  919-934-2116 
Fax:  919-934-1134 

APPLICANT INFORMATION: 

File Number: ________________ Date Received: _____________________ Amount Paid: __________________ 

FOR OFFICE USE ONLY 



Coates' Canons Blog: Consistently Inconsistent? Considering Consistency Statements for 
Zoning Amendments

By Adam Lovelady

Article: https://canons.sog.unc.edu/consistently-inconsistent-considering-consistency-statements-for-zoning-
amendments/

This entry was posted on September 15, 2014 and is filed under Land Use & Code Enforcement, Legislative Decisions, Planning, Zoning

When the city council or county commission considers a rezoning or zoning ordinance amendment the board must 
approve a statement about the amendment’s consistency with adopted plans and public interest. According to the statute 
“[t]hat statement is not subject to judicial review.” And yet we have two recent examples of North Carolina courts reviewing 
consistency statements. What gives? This blog reviews the statutory requirements, the recent cases, and some guidance 
for moving forward.

In North Carolina “[z]oning regulations shall be made in accordance with a comprehensive plan” (160A-383; 153A-341). 
Our courts have interpreted that mandate to require a comprehensive approach, but not necessarily a formal document 
called a “Comprehensive Plan.” As part of the statutory procedures for zoning, though, the planning board and governing 
board must consider consistency with applicable plans and adopt a statement concerning that consistency. As my 
colleague David Owens wrote here, plans are not binding, but governing boards must procedurally consider and 
acknowledge them.

Under 160A-387 and 153A-344, when a local government first seeks to adopt a zoning ordinance or adopt comprehensive 
revision, the planning board must prepare or review and comment on the proposed ordinance or revision, including a 
written recommendation on adoption.

Amendments to the ordinance must be referred to the planning board for review and comment as to “whether the 
proposed amendment is consistent with any comprehensive plan that has been adopted and any other officially adopted 
plan that is applicable.” The planning board is tasked with providing a “written recommendation to the governing board that 
addresses plan consistency and other matters as deemed appropriate by the planning board.” The planning board must 
provide that recommendation within 30 days of referral. After that the governing board may take action on the ordinance 
amendment without planning board recommendation. To be sure, this is a procedural step; it is not determinative. Even if 
the planning board finds that the zoning amendment is inconsistent with the comprehensive plan, the governing board 
may still consider and approve the amendment (160A-383 & 387; 153A-341 &344).

The governing board, too, has a procedural requirement to consider consistency and public interest. For municipalities, 
General Statute 160A-383 requires that “[w]hen adopting or rejecting any zoning amendment, the governing board shall 
also approve a statement describing whether its action is consistent with an adopted comprehensive plan and any other 
officially adopted plan that is applicable, and briefly explaining why the board considers the action taken to be reasonable 
and in the public interest.” The county version of the statute, at GS 153A-341, is substantially the same, but with one 
procedural difference: the commission must adopt the consistency statement prior to adopting or rejecting the amendment.

The statute specifies that the consistency statement “is not subject to judicial review.” As our courts have considered the 
requirement and the scope of review, they have interpreted this to mean that the decision content of the statement (“Yes, 
this amendment is consistent with the comprehensive plan.” Or, “No, this rezoning is not in the public interest.”) is not 
reviewable. Courts can, however, review whether a local government acted properly when adopting (or failing to adopt) 
the required statement, including the presence of necessary elements of the statement.

The Board Must Take Action

In Wally v. City of Kannapolis, 365 N.C. 449, 722 S.E.2d 481 (2012), the North Carolina Supreme provided some 
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guidance into what is—and what is not—sufficient for a consistency statement.

In Wally, a property owner applied for rezoning. The city council, as part of the public hearing for the rezoning, received a 
staff report that included analysis of the proposed rezoning, including compatibility with the surrounding area and safety 
issues. Staff concluded that the rezoning was “consistent with the long range goals of the City, and reasonable in light of 
existing and approved infrastructure.” The council approved the rezoning. Neighbors challenged the rezoning, claiming 
among other things that city council failed to adopt a consistency statement as required by the statutes.

The case was appealed up to the North Carolina Supreme Court. The city argued that it met the statutory requirements for 
a consistency statement. When city council approved the rezoning, the city claimed, it impliedly approved the staff 
statement of consistency and reasonableness.   And the council adopted a statement that “Council’s final vote conforms to 
the guidelines under which they are granted final authority to act upon a rezoning petition.” And in any event, the city 
argued, the consistency statement is not subject to judicial review. The court was not persuaded.

The court emphasized that although an approved consistency statement is not subject to judicial review, “the statute does 
not prohibit review of whether the City Council approved a statement, which is the issue here.”

The court noted that “the statute requires that defendant take two actions in this situation: first, adopt or reject the zoning 
amendment, and second, approve a proper statement.” In this case, council failed to take the second step. It is not enough 
to have a staff report with some consistency analysis. The council must take action to approve the statement.   Moreover, 
council’s adoption of a generic statement about conforming to guidelines for zoning authority is insufficient. There must be 
some explanation and description regarding the specific zoning matter at issue, as required by the statute for consistency 
statements.

For more on the Wally decision and elements of plan consistency, check out my colleague Rich Ducker’s blog here.

More Than Cut and Paste

The North Carolina Court of Appeals has offered additional guidance into what is—and what is not—sufficient for a 
consistency statement in Atkinson v. City of Charlotte, 760 S.E.2d 395, 396 (N.C. Ct. App. 2014).

In Atkinson, a property owner initiated a zoning text amendment to exempt certain parking decks from floor area ratio 
requirements. The zoning committee of the planning commission reviewed the proposed amendment and voted 
unanimously to recommend approval. As part of the recommendation, the zoning committee included a statement finding 
that the amendment was consistent with adopted plans and reasonable and in the public interest. At the city council 
hearing the mayor informed council members that the zoning committee “found this petition to be consistent with the 
adopted policies and reasonable and in the public interest.” City council approved this “statement of consistency” and the 
zoning amendment. Neighbors challenged the amendment as failing to comply with the statutory requirement for 
consistency statements.

This case had notably different facts from Wally. In Wally, no consistency statement was adopted. In Atkinson, the council 
formally adopted and approved a statement from the zoning committee titled “Statement of Consistency.” The city, 
understandably, pointed to that adopted statement, arguing that they met the statutory requirement and that the content of 
the statement is not subject to review. Once again, the court was not persuaded.

For the Atkinson decision, the NC Court of Appeals drew guidance from the NC Supreme Court’s language in Wally. In 
Wally the court said that the statute “requires more than a general declaration that the action comports with relevant law.” 
The consistency statement must “must describe whether the zoning amendment is consistent with any controlling land use 
plan and explain why it is reasonable and in the public interest.” Thus, court review of adequacy of a consistency 
statement will consider:

1. Did the council take action to adopt a consistency statement?
2. Did the statement include a description of whether the amendment is consistent with any controlling land use plan?
3. Did the statement include an explanation as to why the amendment is reasonable and in the public interest?    

“Once it is determined that a proper statement, which includes a description and explanation, has been adopted, the 
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content of the statement ‘is not subject to judicial review.’” In Atkinson, the city adopted a statement, but that statement 
lacked the necessary description and explanation. A mere conclusory statement (e.g., “This amendment is consistent. 
Period.”) is insufficient.

As an aside, the neighbors also challenged the role of a zoning committee of the planning commission—they argued that 
the full planning board must review and make recommendation on zoning amendments. Because the court found the 
consistency statement lacking, it did not address the question about the planning commission structure and requirements.

Now what?

So where does that leave us? Here are some practical considerations for compliant zoning amendments.

Each case needs a unique consistency statement. The governing board can’t just cut and paste the generic statement 
from the last rezoning case. Nor can the board merely check a box on a checklist. The statement must reflect the unique 
character of the particular amendment through description and explanation. The basic format may be the same for all 
consistency statements, but each one should reflect the particular amendment. As a guide, you might start with this:

The amendment is/is not consistent with applicable plans because____   [Describe elements of controlling land 
use plans and how the amendment is or is not consistent]_______________.

And the amendment is/is not reasonable and in the public interest because               [Briefly explain why. Factors 
may include public health and safety, character of the area and relationship of uses, applicable plans, or balancing 
benefits and detriments.]                              .

Can staff or the planning board draft the statement for governing board approval? Yes. The statutory requirement is that 
the governing board shall approve or adopt the statement. A draft statement provided by the planning board or staff should 
be sufficient, so long as the governing board has the statement and takes formal action to approve it. The planning board 
already has to comment on consistency of amendments for rezonings and zoning text amendments. For continuity of 
review, the planning board could apply the same standards as the governing board, including a description of how the 
amendment is consistent and an explanation as to why it is reasonable and in the public interest. Recall that the governing 
board is not bound by the planning board’s findings.

How much detail do you need in a statement? A brief statement such as above with some description and explanation is 
legally sufficient. Courts will not review the substance of the content (even if they disagree with the finding), but courts will 
review whether the description and explanation is there in the statement. Just how much detail to include is a policy 
decision for the local government and the particular ordinance amendment. Some local governments will choose to craft a 
few simple sentences to meet the legal standard. Others may opt to provide an exhaustive 10 page consistency analysis, 
identifying all applicable comp plan elements. Either should be acceptable, so long as the governing board has the 
statement in front of them and formally adopts it. If your community does have a long consistency analysis, you may 
consider a shorter summary statement for explicit adoption by the governing board. The statement should serve as a 
useful tool for plan implementation and protection from court challenges (especially for claims of spot zoning), but the 
statement need not be overly-complicated or lengthy.

Regardless of who drafts the statement, the governing board must take formal action to adopt the statement. A passing 
reference to the staff report or the planning board statement is insufficient.  For municipalities, it appears that the 
governing board action to adopt the statement may be part of the motion to approve or deny the amendment. The county 
statute, though, requires that the consistency statement be adopted “prior to adopting or rejecting any zoning amendment.”

If a statement is formally approved and it includes a description of consistency and an explanation of reasonableness and 
public interest, then the substantive content of the statement will not be subject to judicial review.
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Town of Smithfield
Planning Department

350 E. Market St Smithfield, NC 27577
P.O. Box 761, Smithfield, NC 27577

Phone: 919-934-2116
Fax: 919-934-1134

Permit Issued for January and February 2018
Permit Fees Permits Issued

Site Plan Major Site Plan $350.00 3

Site Plan Minor Site Plan $225.00 3
Zoning Land Use $1,950.00 23
Zoning Sign $250.00 5

Report Period Total: $2,775.00 34
Fiscal YTD Total: $11,150.00 158

Z18-000002 Zoning Sign
Partnership for Children of Johnston 
County 600 Booker Dairy Road

Z18-000001 Zoning Land Use
Flowserve US, Inc.- Material 
Warehouse 203 Computer Drive

Z18-000003 Zoning Land Use S2Technologies LLC 226-B East Market Street

Z18-000004 Zoning Land Use Smithfield Signs 331 Peedin Road

Z18-000005 Zoning Land Use Twin Oaks Motel & Rental LLC 3170 South Brightleaf Boulevard

Z18-000006 Zoning Sign N.Y. Bagel Cafe and Deli 388- B Venture Drive

Z18-000007 Zoning Land Use Existing SFD Back Porch Addition 770 North Johnson Road

SP18-000001 Site Plan Minor Site Plan Lippitt Boat Dock 130 Whippoorwill Drive

Z18-000008 Zoning Land Use Aldridge Insurance LLC
721-6 North Brightleaf 
Boulevard

Z18-000009 Zoning Land Use Thomas & Vicki Berkau 604 West Hood Street

Z18-000012 Zoning Sign Boost Mobile
1006 North Brightleaf 
Boulevard

Z18-000013 Zoning Land Use Skechers USA
1025 Outlet Center Drive Suite 
730

Z18-000014 Zoning Land Use Cardenas Hair Salon 828 South Third Street

Z18-000010 Zoning Land Use Sohn, Inc. 223 West Meadowbrook Drive



Z18-000016 Zoning Land Use New SFD on Swift Creek Road 4137 Swift Creek Road

Z18-000018 Zoning Land Use Rufus Surles-New residential driveway 29 Fox Chase Lane

Z18-000017 Zoning Land Use Firehouse Subs Restaurant 515 Outlet Center Drive

Z18-000019 Zoning Land Use Keystone Novelties Distributors, LLC 1273 North Brightleaf Blvd

Z18-000021 Zoning Land Use Verizon Wireless 1053 Outlet Center Drive

SP18-000002 Site Plan Minor Site Plan Auto Sales Repair and Storage 1195 Brogden Road

SP15-000007 Site Plan Major Site Plan Tunnel Car Wash
1203 North Brightleaf 
Boulevard

SP18-000003 Site Plan Major Site Plan
Penn Compression Moulding Building 
Expansion 309 Components Drive

Z18-000022 Zoning Land Use Austin Manor Apartments 129 South Third Street

SP18-000004 Site Plan Minor Site Plan Construction of Air Compressor Shelter. 3250 West US 70 Bus Hwy

SP18-000005 Site Plan Major Site Plan Dollar General 429 West Market Street

Z18-000023 Zoning Land Use Wash and Wash Inc.Car Wash and Laund1302 & 1304 S Brightleaf Blvd

Z18-000024 Zoning Land Use Mobile Home Replacement 201 Everett Lane

Z18-000025 Zoning Land Use CTH Rentals, LLC 101 NC 210 Highway

Z18-000026 Zoning Land Use Carolina Lease Management Group, LLC101 NC Hwy 210

Z18-000028 Zoning Land Use Skechers 1025 Outlet Center Drive 

Z18-000027 Zoning Land Use Johnston-Lee Harnett Community Action  1102 Massey Street

Z18-000029 Zoning Land Use West Calvary FWB Church/ Handicap Ram402 McCullers Street

Z18-000020 Zoning Sign Keystone Novelties Fireworks Sales 1273 North Brightleaf Blvd

Z18-000011 Zoning Sign Chicken & Ribs Castle 2110 S Brightleaf Blvd
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4130 PARKLAKE AVENUE, SUITE 130

RALEIGH, NC 27612

Phone: (919) 578-9000

Fax: (919) 703-2665

NC@BohlerEng.com
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SITE PLAN

1"= 30'

0 307.51530

SITE PLAN & ZONING NOTES:
1. THIS PLAN REFERENCE DOCUMENTS AND INFORMATION BY:

ALTA/NSPS LAND TITLE SURVEY FOR: Y-3 INVESTMENTS, LLC

PREPARED BY ALLIED ASSOCIATES, P.A.

DATED: 01/12/17

LAST REVISED: 01/20/17

3. OWNER: SUNOCO, INC.

4. APPLICANT: SMITHFIELD PAN-OUT, LLC

5. PARCEL(S): 260305-19-1134
JOHNSTON COUNTY, NORTH CAROLINA

6. ZONE: B-3 (GENERAL COMMERCIAL DISTRICT)
PROPOSED USE: PROP. RESTAURANT

7. EXISTING SITE INFORMATION:

8. BULK REQUIREMENTS:

6. IMPERVIOUS AREA SUMMARY

EXISTING IMPERVIOUS AREA: 0.89 ACRES (39,020 SF)
PROPOSED IMPERVIOUS AREA: 1.48 ACRES (64,468 SF)

7. PARKING SUMMARY :

NUMBER OF PARKING SPACES REQUIRED:

REQUIRED:
EATING AND DRINKING FACILITY (FAST-FOOD): 96 OR 13 SPACE / 1000 SF GROSS FLOOR 
AREA x 7,370 SF (PROP. + FUTURE)

PROPOSED: 
TOTAL PROPOSED PARKING =  101 SPACES  (13.7/1000 SF OF GROSS FLOOR AREA) 
(COMPLIES)

NUMBER OF ACCESSIBLE SPACES REQUIRED:

CODE REQUIREMENT (5 / 101-150 SPACES):
5 SPACES

PROPOSED:
5 SPACES (2 VAN) (COMPLIES)
3 CURRENT - 2 FUTURE

REQUIRED PROPOSED

PARKING SPACE DIMENSION:   9' X 19'  9' X 19' (COMPLIES)
ANGLED PARKING SPACE DIMENSION: 8.5'X19' 8.5'X19' (COMPLIES)

PAINTING STRIPING LEGEND
4" SSWL - 4" WIDE SINGLE SOLID WHITE LINE

4" SSBL - 4" WIDE SINGLE SOLID BLUE LINE

4" SSYL - 4" WIDE SINGLE SOLID YELLOW LINE

4" DSYL - 4" WIDE DOUBLE SOLID YELLOW LINE

B-3 REQUIRED PROPOSED

MIN. LOT AREA: N/A 2.03 AC

MIN. LOT WIDTH 100 FT 250 FT

MIN. LOT DEPTH 200 FT 352 FT

BUILDING SETBACKS

MIN. SETBACK 25' PROP. - 59.1 FT
FUTURE - 26 FT

TRANSITION YARD
DIMENSIONS

FRONT YARD (STREET YARD)
WIDTH 15' 15'

SIDE TRANSITION YARD
WIDTH 8' 8'

REAR TRANSITION YARD
WIDTH 8' 8'

PIN # GROSS AREA
260305-19-1134 ±2.034 AC

WETLANDS NOTE
PER THE NATIONAL WETLANDS INVENTORY MAPPING,

NO WETLANDS ARE INDICATED ON-SITE.
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	Petitioners Name: Town of Smithfield
	Address or PO Box: 350 East Market Street
	City State Zip Code: Smithfield, NC 27527
	Telephone: 919-934-2116
	Proposed amendment to the Town of Smithfield Unified Development Ordinance 1: Amend Appendix A. Definitions, Article 7 and Article 10 
	Proposed amendment to the Town of Smithfield Unified Development Ordinance 2: to correct inconsistencies with flag lot and cul-de-sac standards.   
	Date: 12/1/17
	File Number: ZA-17-06
	Date Received: 12/1/17
	Amount Paid: 00.00


