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TOWN OF SMITHFIELD  

TOWN COUNCIL AGENDA  
REGULAR MEETING  
November 18, 2025  

7:00 PM   
  
 
 
Call to Order  
 
Invocation   
 
Pledge of Allegiance   

  
Approval of Agenda 
 
Presentations:   
 

Page: 
 

1. Acceptance of 2025 NC One Water Potable Water Distribution System of the 
Year Award 
(Public Utilities Director – Ted Credle) See attached information……………………………………………1 

 
2. Acceptance of 2025 NC One Sanitary Sewer Collection System of the Year 

Award 
(Public Utilities Director – Ted Credle) See attached information……………………………………………4 

 
Public Hearings: None 
 
Citizens Comments:   
 
Consent Agenda Items:  
 

1. Consideration and request for approval to Adopt Resolution 791 (30-2025) 
authorizing the disposition of certain surplus property and the auctioning of 
that property by the electronic service of GovDeals.com: The Public Utilities 
Department wishes to dispose of a 2003 International Bucket Truck. Staff respectfully 
requests approval of Resolution 791 (30-2025) authorizing sale of surplus property in 
accordance with NC G.S. 160A-270.  
(Town Clerk – Elaine Andrews) See attached information……………………………………………………….7 
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2. Consideration and request to reappoint Mike Fleming to the Johnston County 

Economic Development Committee representing the Town of Smithfield: The 
General Government Administration Office is in receipt of an application for the 
reappointment of Mike Fleming to the Johnston County Economic Development Committee 
representing Smithfield.  The County Clerk’s Office respectfully requests the Council’s 
consideration and a response from staff by December, 2025. 
(Town Clerk – Elaine Andrews) See attached information……………………………………………………11 

 
3. Consideration and request for approval for Budget Amendments: The Finance 

Department respectfully requests approval of budget amendments. During the fiscal year, 
budget amendments are periodically required to ensure that the Town’s Budget Ordinance 
remains balanced and accurately reflects operational needs. These adjustments address 
unforeseen circumstances or expenditures that were not known at the time the original 
budget was adopted.  Staff recommends that the Town Council approve the attached 
Budget Amendment as presented. 
(Finance Director – Andrew Harris) See attached information……………………………………………….15 

 
4. Special Event – Bulldog Harley Davidson Naughty or Nice event: Bulldog Harley-

Davidson is requesting to hold a Naughty or Nice event at 1043 Outlet Center Drive on 
December 6, 2025.  The event will run from 11:00 am to 4:00 pm.  A food truck will be 
on-site to sell food. 
(Planning Director – Stephen Wensman) See attached information……………………………………….21   

 
5. Special Event – Bulldog Harley Davidson Sip & Shop event: Bulldog Harley-

Davidson is requesting to hold a Sip & Shop event at 1043 Outlet Center Drive on 
December 13, 2025.  The event will run from 11:00 am to 4:00 pm.  A food truck will be 
on-site to sell food. 
(Planning Director – Stephen Wensman) See attached information……………………………………….27   
 

6. Special Event – Bulldog Harley Davidson Pictures with Santa event: Bulldog 
Harley-Davidson is requesting to hold Pictures with Santa at 1043 Outlet Center Drive on 
December 20, 2025.  The event will run from 11:00 am to 4:00 pm.  A food truck will be 
on-site to sell food.   
(Planning Director – Stephen Wensman) See attached information……………………………………….34   

 
7. New Hire Report 

(Human Resources Director – Shannan Parrish) See attached information…………………………….42 
 

8. Consideration and request for approval for Donation of Sick Leave to an 
Employee:  Staff is requesting Council approval to allow the donation of accrued sick 
leave from Town employees to an eligible employee who has submitted a request for 
donated leave.  
(Human Resources Director – Shannan Parrish) See attached information……………………………44  
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9. Consideration and request for approval for award of Contract for Constructing
the South Smithfield Water Line Extension:  Staff respectfully requests that the
Council approve the selection of Jymco Construction Company, Inc., the lowest responsive
and responsible bidder, for the South Smithfield Water Line Extension project at a contract
price of $898,500.00, and authorize the Town Manager to execute the agreement.
(Public Utilities Director – Ted Credle) See attached information…………………………………………..46 

Business Items: 

1. Consideration and request for approval to award a bid to the lowest most
responsible bidder for the Downtown Street Resurfacing Project:  The Public
Works Department respectfully requests the Council’s approval to enter into a contract
with Coastline Contracting Company, LLC, the lowest responsive and responsible bidder,
in the amount of $1,384,572.77. Pursuant to the Council’s request at the October 21,
2025, regular meeting, staff has obtained and verified references to confirm the
company’s satisfactory reputation and work experience.
(Public Works Director – Lawrence Davis) See attached information…………………………………………80 

2. Consideration and request for approval to enter into a contract with W.T.B.C.,
LLC, aka Tobs Baseball, LLC:  The Town of Smithfield is requesting approval to enter
into a contract with W.T.B.C. LLC (aka the Tobs) for the use of a coastal league baseball
facility – to include concession stands, meeting rooms, locker rooms, baseball field and
stadium storage areas at the Smithfield Community Park.
(Assistant Town Manager – Kimberly Pickett) See attached information…………………………........86 

3. Consideration and request for approval to enter into a contract with Muter
Construction Inc. for the design service and construction of a baseball field for
the guaranteed maximum price of 6,000,000: The Parks and Recreation Department
is requesting the consideration and approval to enter into a contract for the construction
of a baseball venue to be located at 1500 Buffalo Rd. at Smithfield Community Park.
(Parks & Recreation Director – Gary Johnson) See attached information…………………………………93 

Councilmember’s Comments 

Town Manager’s Report    

• Financial Report…………………………………………………………………………………………………………135 
• Department Reports………………………………………………………………………………………………….141 

Adjourn 





Presentations 





Request 
for Town 
Council 
Action 

Presentation: Award 
Presentation 

Date: 11/18/2025 

Subject: NC One Water Award Presentation 
Department: Public Utilities Department 

Presented by: Public Utilities Director - Ted Credle 
Presentation: Presentation 

Issue Statement 
Acceptance of the 2025 NC One Water – formerly the North Carolina American Water 
Works Association & Water Environment Federation - Award for Sanitary Sewer 
Collection System of the year! 

Financial Impact 
None 

Action Needed 
Accept the Award as was given by the NC One Water 

Recommendation 
Staff recommends acceptance of the award 

Approved:  Town Manager  Town Attorney 

Attachments: 
1. Staff Report
2. Email Letter of Notification
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Staff 
Report 
 

Presentation: 
 

Award 
Presentation 

  
  

 
 

The purpose of the NC One Water Collection System of The Year Award is to identify and 
recognize the municipality that protects the public health and the natural beauty of the 
environment through pro-active practices of management, operations and maintenance 
beyond what is required of its NCDEQ collection system permit. 
  
To assist in these efforts, the committee annually recognizes three wastewater collection 
systems in our state based on the size of their collection system (small, medium & large 
systems). For the eighth time in nine years, the Town of Smithfield won their size category. 
In fact, this year the Town won the “Overall” designation, indicating we were judged highest 
amongst all entrants! 
 
Recipients of the award will have demonstrated that they perform quality collection system 
maintenance procedures through the efficient use of labor, materials, equipment, and 
innovative methods to keep their collection system in good working condition to minimize 
health hazards and property damage that occur due to sanitary sewer over flows during both 
wet weather and dry weather conditions. 
  
The award honors the collection system personnel that serve their community with a high 
level of professionalism and diligent work in the operation and maintenance of their 
wastewater collection system facilities. The recipient’s staff prove themselves to make the 
most of their available resources, no matter how great or small.  
 
** 
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Request 
for Town 
Council 
Action 

Presentation: Award 
Presentation 

Date: 11/18/2025 

Subject: NC One Water Award Presentation 
Department: Public Utilities Department 

Presented by: Public Utilities Director - Ted Credle 
Presentation: Presentation 

Issue Statement 
Acceptance of the 2025 North Carolina American Water Works Association & Water 
Environment Federation – Now called NC One Water - Award for Potable Water 
Distribution System of the year! 

Financial Impact 
None 

Action Needed 
Accept the Award as was given by the NC One Water 

Recommendation 
Staff recommends acceptance of the award 

Approved:  Town Manager  Town Attorney 

Attachments: 
1. Staff Report
2. E-Mail Notification

4



Staff 
Report 

Presentation: Award 
Presentation 

The purpose of the NC One Water North Carolina Water Distribution System of The Year 
Award is to identify and recognize the municipality that protects the public health through 
pro-active practices of management, operations, and maintenance of their water distribution 
system beyond minimum standards. 

To assist in these efforts the Water Distribution System committee shall annually recognize 
water distribution systems in North Carolina based on the size of their system. In 2025, only 
three systems in North Carolina were selected for this honor and for the eighth time in nine 
years, the Town of Smithfield has won their category! 

Recipients of the award will have demonstrated that they perform quality water system 
maintenance procedures through the efficient use of labor, materials, equipment, and 
innovative methods to keep their distribution system in good working condition to minimize 
health hazards. 

The award honors the system personnel that serve their community with a high level of 
professionalism and diligent work in the operation and maintenance of their water 
distribution system facilities. The recipient’s staffs make the most of their available resources, 
no matter how great or small. 

** 

5



6





Consent 

Agenda Items 



 

 



 

Request for 
Town 
Council 
Action 

Consent 
Agenda 

Item: 

Surplus 
Property 
 

Date: 11/18/2025 
  

 

Subject: Surplus Property 
Department: Public Utilities Department 

Presented by: Public Utilities Director – Ted Credle 
Presentation: Consent Agenda Item 

 
Issue Statement  
 The Public Utilities Department is requesting to have an International Bucket Truck 

declared as surplus property. The vehicle can be auctioned on Govdeals.com, thus 
removing them from the Town’s inventory. 

  

Financial Impact 
 Unknown. Sales of all items will increase revenues. 
  

Action Needed 
 Approval of Resolution No.  791 (30-2025) declaring item listed as surplus property 

and authorizing the sale of said property at public auction. 
  

Recommendation 
Staff recommends the item listed on the resolution be declared surplus property and 
allowed to be auctioned on GovDeals.com  
  
  
Approved:  Town Manager  Town Attorney 
 
 

 
Attachments:    

1. Staff Report 
2. Resolution No. 791 (30-2025) 
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Staff 
Report 
 

Consent 
Agenda 

Item 

Surplus 
Property 
 

  
  

 
Staff is requesting the following item be declared surplus property, thus allowing it to be 
sold at the online Public Auction site, GovDeals.com.   
 

Dept. 
 

Vin/Ser.# Description 

Public Utilities 
 

1HTMKAAN54H611664 2003 International Bucket Truck 
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TOWN OF SMITHFIELD RESOLUTION NO. 791 (30-2025) 

AUTHORIZING THE SALE OF CERTAIN 
PERSONAL PROPERTY AT PUBLIC AUCTION 

 
 
WHEREAS, the Town Council of the Town of Smithfield desires to dispose of certain 

surplus property of the Town in accordance with NC GS 160A-270; and 
 
WHEREAS, the Town Council of the Town of Smithfield desires to utilize the auction 

services of a public electronic auction service. 
 
NOW, THEREFORE, BE IT RESOLVED by the Town Council that: 
 
1. The following described property is hereby declared to be surplus to the needs of 

the Town:  
 
 

Dept. 
 

Vin/Ser.# Description 

 Public Utilities 
 

1HTMKAAN54H611664 2003 International Bucket Truck 

 
 

2. The Town Manager or his designee is authorized to receive, on behalf of the 
Town Council, bids via public electronic auction for the purchase of the described 
property. 
 

3. The public electronic auction will be held beginning no earlier than August 15, 
2025. 

 
4. The Town Council further authorizes the disposal of Town surplus property by 

use of a public electronic auction system provided by GovDeals Inc.  The 
property for sale can be viewed at www.govdeals.com.  Citizens wanting to 
bid on property may do so at www.govdeals.com. The terms of the sale shall 
be:  All items are sold as is, where is, with no express or implied warranties; All 
items will be sold for cash or certified check only; Payment must be received for 
all items sold before they may be removed from the premises; All items sold 
must be paid for and removed from the site of the sale within 5 business days of 
the sale, or they will be subject to resale. 
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5. The Town Clerk shall cause a notice of the public auction for surplus property to 
be noticed by electronic means in accordance with G.S. 160A-270(c), available 
on the Town of Smithfield website www.smithfield-nc.com. 

 
 
6. The highest bid, if it complies with the terms of the sale, may be accepted by the 

Finance Director or his designee and the sale consummated. 
 

Adopted this the 18th day of November, 2025. 
 
 
 
 

_______________________________ 
       M. Andy Moore, Mayor 
 
 
 
ATTEST:  
     

 
____________________________________ 
Elaine Andrews, Town Clerk 
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Request 
for City 
Council 
Action 

Consent 
Agenda 

Item: 
 
 
 

Johnston 
County 
Economic 
Development 
Advisory 
Appointment 

Date: 11/18/2025 
  

 

Subject: Johnston County Economic Development Advisory Board 
Application 

Department: General Government Administration 
Presented by: Town Clerk – Elaine Andrews 
Presentation: Consent Agenda Item 

 
Issue Statement  
 The Johnston County Board of Commissioners is requesting the Town of Smithfield 

make a recommendation for the position on the Economic Development Advisory 
Board representing the Town of Smithfield. Mike Fleming submitted an application to 
be reappointed to this advisory board.   

  
Financial Impact 
 There will be no impact to the budget. 
  
Action Needed 
 
 The Council is requested to make a recommendation to the Johnston County Board of 

Commissioners in regards to the Town of Smithfield’s representative to serve on the 
Johnston County Economic Development Advisory Board. 

  
Recommendation 
 
 Staff recommends consideration for reappointing Mr. Fleming to serve on this advisory 

board. 
  
Approved:  Town Manager  Town Attorney   
 

 
Attachments:  

1. Staff Report  
2. Email from Johnston County 

Deputy Clerk Susie Reeves 
 

3. Application – Mike Fleming  
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Staff 
Report 
 

Consent 
Agenda 

Item: 
 
 
 

Johnston 
County 
Economic 
Development 
Advisory 
Appointment 

  
  

 
The Johnston County Economic Development Advisory Board, created by North Carolina 
General Statute Section 158-8, Article 2, consists of fourteen members (one position for 
each of the eleven municipalities and three at-large positions) that are appointed by the 
Johnston County Board of Commissioners. 
 
The appointed position serves a two-year term. The Board meets on the 3rd Wednesday, 
every other month, at 11:30 am.  
 
The representative for the Town of Smithfield is up for consideration and has been held by 
Mike Fleming since 2014. Mr. Fleming has applied to be reappointed to this advisory board.  
 
The Johnston County Board of Commissioners is requesting the Town Council make a 
recommendation for the position on the Economic Development Advisory Board.  
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Elaine Andrews 

From: 

Sent: 

To: 

Cc: 

Subject: 

Attachments: 

Follow Up Flag: 

Flag Status: 

Categories: 

Good afternoon, 

Susan Reeves <susan.reeves@johnstonnc.gov> 

Friday, October 10, 2025 2:52 PM 

Elaine Andrews 

Dana Cuddington 

Economic Development Board Application 

Mike Fleming App.pdf 

Follow up 

Flagged 

Orange Category 

We received Mr. Mike Fleming's application for reappointment to the Economic Development Advisory 
Board representing the Town of Smithfield. Will you add this to your next agenda and let us know if the 
Town approves. We will need a letter stating approval for our Board to be able to add to our December 
agenda. Please see attached. 

Thank you, 

~Susie 

Susie Love Reeves, NCCCC 

Executive AssistanUDeputy Clerk 

919-989-5100 I www.jollnstonnc.gov

Public Records Law/ Confidentiality Notice: Ema,! correspondenr,e lo <111d from tt1is a(ldress is S\JbJect to tl,e NOl'lh Carolina PulJlk: Ric.cords Law �nd. sulJjf,CI lO cerlain 

stcitutory t:!XU::pt1on�. rnay be chsclos�d to third paft1es. Tl11s email (in(:luding any attacl1ments) rnay r,.ontain oJnfidential. proprietary, or pn,,:il(:gecl ,nlonnation. f.JW 

un:3ut11cr1zed cl1sclosure. dissemination, cl1stnl)1.1tion. sc.Rnn1ng, t1own!oad1ng, s:•Jving. COi)Ying. or ot1·1er use of tl"lis ema,r 1s strictly prohibited. If you receive this em�il in error, 

please notify l11e sendet and delete all re,�or\ls of this emc\il rn:irn y,:iLir system. 

1 
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Request for 
Town 
Council 
Action 

Consent 
Agenda 

Item: 

Budget 
Amendment 
 

Date: 11/18/2025 
 

  
 

Subject: Budget Amendment  
Department: Finance Department 

Presented by: Finance Director – Andrew Harris 
Presentation: Consent Agenda Item 

 
Issue Statement  
 Amendments are often required during the fiscal year to balance and adjust the budget 

ordinance due to unknown circumstances at the time of budget ordinance preparation.   
An explanation is provided with the proposed budget amendment. 
 

  
Financial Impact  
 All amendments affect each of the departments or funds budget greater than ten (10) 

percent.  These amendments are required due to various unknowns during budget 
preparation and to prevent statutory budget violations.  These unknowns could be 
related to increase in pricing, incorrect estimates, new transactions, etc.  

  
Action Needed  
 Board approval is required for the budget ordinance amendment. 
  
Recommendation 
 Staff recommends board approve the attached Budget Amendment  

 
  
Approved:  Town Manager  Town Attorney 
 
 

Attachments: 
 
1. Staff Report 
2. Budget Amendment Attachment A (General Fund) 
3. Budget Amendment Attachment B (Water and Sewer Capital Project Fund) 
4. Budget Amendment Attachment C (Water and Sewer Capital Reserve Fund) 
5. Budget Ordinance Amendment for 2024-2025 
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Staff 
Report 
 

Consent 
Agenda 

Item: 

Budget 
Amendment 
 

  
  

 
Amendments are often required during the fiscal year to balance and adjust the budget 
ordinance due to unknown circumstances at the time of budget ordinance preparation.   An 
explanation is provided with the proposed budget amendment.   
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Attachment A

Acct # Description Decrease Increase
Revenues:
10-10-3300-3307-0020 Grant - JC Visitors Bureau -                 150,000        

Expenditures:
10-10-4110-5300-3305 Miscellaneous -                 150,000        

Check: Decrease Increase
Revenues -                 150,000        
Expenditures -                 150,000        

Totals -                 -                 

Check Figure -                 
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Attachment B

Acct # Description Decrease Increase
Revenues:
45-75-3870-3870-0070 Transfer from Capital Reserve Fund -                 547,650        

Expenditures:
45-71-7220-5700-7434 1/3 Vacuum Truck -                 547,650        

Check: Decrease Increase
Revenues -                 547,650        
Expenditures -                 547,650        

Totals -                 -                 

Check Figure -                 
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Attachment C

Acct # Description Decrease Increase
Revenues:
70-00-3990-3990-0000Fund Balance Appropriated -                 547,650        

Expenditures:
70-76-7220-5970-0045Transfer to Water Sewer Capital Projects Fund -                 547,650        

Check: Decrease Increase
Revenues -                 547,650        
Expenditures -                 547,650        

Totals -                 -                 

Check Figure -                 
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AMENDMENT TO  BUDGET ORDINANCE 

TOWN OF SMITHFIELD 

BE IT ORDAINED by the Town Council of the Town of Smithfield, North Carolina, that the following 
amendment is made to the budget ordinance for the fiscal year ending June 30, 2026: 

Section 1:  To amend the General Fund, the appropriations and estimated revenues are to be changed as 
follows: 

See Attachment A 

Section 2:  To amend the Water Sewer Capital Project Fund, the appropriations and estimated revenues 
are to be changed as follows: 

See Attachment B 

Section 3:  To amend the Water Sewer Capital Reserve Fund, the appropriations and estimated revenues 
are to be changed as follows: 

See Attachment C 

The General Fund expenditure requires an amendment to the budget ordinance for renovations to Howell 
Theatre.  The transfer between the Water Sewer Capital Project Fund and Water Sewer Capital Reserve 
Fund requires an amendment for the purchase of the vacuum truck. 

Section 4:  Copies of the budget amendment shall be furnished to the Clerk of the Town Council, and to 
the Budget Officer and the Finance Officer for their direction. 

Adopted this 4th day of November 2025 by the Smithfield Town Council. 

 

 

 
 
 

M. Andy Moore, Mayor 
 
 
ATTEST: 
 

 

Elaine Andrews, Town Clerk 
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Request for 
Town 
Council 
Action 

Consent 
Agenda 

Item: 
 

Application 
for 
Temporary 
Use Permit 

Date: 11/18/2025 
  

 

Subject: Bulldog Harley-Davidson  
Department: Planning Department 

Presented by: Planning Director – Stephen Wensman 
Presentation: Consent Agenda Item 

 
Issue Statement  
 The Council is being asked to allow Bulldog Harley-Davidson to hold Naughty or 

Nice on December 6, 2025. 
  
Financial Impact 
 None. 
  
Action Needed  
 Council approval of the Temporary Use Permit Application 
  
Recommendation  
 Staff recommends approval of the Temporary Use Permit Application 
  
Approved:  Town Manager  Town Attorney 
 
 

 
Attachments: 

1. Staff Report  
2. Temporary Use Permit Application 
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Staff 
Report 
 

Consent 
Agenda 

Item: 
 

Application 
for 
Temporary 
Use Permit 

  
  

 
Bulldog Harley-Davidson is requesting to hold Naughty or Nice at 1043 Outlet Center Drive 
on December 6th, 2025. This event will run from 11:00 am to 4:00 pm. Taco Tigress food 
truck will be on-site to sell food. Two beers will be given away to customers age 21 and 
older.  
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Request for 
Town 
Council 
Action 

Consent 
Agenda 

Item: 
 

Application 
for 
Temporary 
Use Permit 

Date: 11/18/2025 
  

 

Subject: Bulldog Harley-Davidson  
Department: Planning Department 

Presented by: Planning Director – Stephen Wensman 
Presentation: Consent Agenda Item 

 
Issue Statement  
 The Council is being asked to allow Bulldog Harley-Davidson to hold Sip & Shop on 

December 13, 2025. 
  
Financial Impact 
 None. 
  
Action Needed  
 Council approval of the Temporary Use Permit Application 
  
Recommendation  
 Staff recommends approval of the Temporary Use Permit Application 
  
Approved:  Town Manager  Town Attorney 
 
 

 
Attachments: 

1. Staff Report  
2. Temporary Use Permit Application 
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Staff 
Report 
 

Consent 
Agenda 

Item: 
 

Application 
for 
Temporary 
Use Permit 

  
  

 
Bulldog Harley-Davidson is requesting to hold Sip & Shop at 1043 Outlet Center Drive on 
December 13, 2025. This event will run from 11:00 am to 4:00 pm. The Tasty Turkey-Que 
food truck will be on-site to sell food. Two beers will be given away to customers age 21 and 
older.  
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Request for 
Town 
Council 
Action 

Consent 
Agenda 

Item: 
 

Application 
for 
Temporary 
Use Permit 

Date: 11/18/2025 
  

 

Subject: Bulldog Harley-Davidson  
Department: Planning Department 

Presented by: Planning Director – Stephen Wensman 
Presentation: Consent Agenda Item 

 
Issue Statement  
 The Council is being asked to allow Bulldog Harley-Davidson to hold Pictures w/ 

Santa on December 20, 2025. 
  
Financial Impact 
 None. 
  
Action Needed  
 Council approval of the Temporary Use Permit Application 
  
Recommendation  
 Staff recommends approval of the Temporary Use Permit Application 
  
Approved:  Town Manager  Town Attorney 
 
 

 
Attachments: 

1. Staff Report  
2. Temporary Use Permit Application 
3. Event Map 
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Staff 
Report 
 

Consent 
Agenda 

Item: 
 

Application 
for 
Temporary 
Use Permit 

  
  

 
Bulldog Harley-Davidson is requesting to hold Pictures with Santa at 1043 Outlet Center Drive 
on December 20th, 2025. This event will run from 11:00 am to 4:00 pm. Durty Dogz food 
truck will be on-site to sell food. Two beers will be given away to customers age 21 and 
older.  
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Food Truck

Band



 

Request for 
Town 
Council 
Action 

Consent 
Agenda 

Item: 

New Hire/ 
Vacancy 
Report 

Date: 11/18/2025 
  

 

Subject: New Hire Report 
Department: General Government – Human Resources  

Presented by: Human Resources Director – Shannan Parrish 
Presentation: Consent Agenda Item 

 
Issue Statement  
 When an employee is hired, the Town Manager or Department Head shall report the 

hire to the Town Council by including the item on the Consent Agenda of the next 
scheduled monthly Town Council meeting. 

  

Financial Impact 
 All salaries were budgeted for FY 2025-2026  
  

Action Needed 
 The Town Council is asked to acknowledge that the following vacancies have been 

successfully filled in accordance with the adopted FY 2025–2026 Budget. 
  

Recommendation 
 Staff recommends that the Town Council acknowledge the positions that have been 

successfully filled in accordance with the adopted FY 2025–2026 Budget and take 
note of the current vacancies. 

  
Approved:  Town Manager  Town Attorney 
 
 

 
Attachments: 

1. Staff Report 
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Staff 
Report 
 

Consent 
Agenda 
Item: 

New 
Hire/Vacancy 
Report 

  
  

 
 

 
Filled Positions 
The Town Council is informed that the following positions have been successfully filled in accordance 
with the Adopted FY 2025–2026 Budget. This information is provided to formally acknowledge staffing 
updates and to maintain transparency in the hiring process. 
 
Full Time - Position  Department  Budget Line      Rate of Pay 
Police Officer (1 position)  Police   10-20-5100-5100-0200   $ 60,014.24/yr. 
Recreation Center Supervisor SRAC   10-60-5220-5100-0200   $ 73,792.43/yr. 
 
 
Part Time – Position  Department  Budget Line      Rate of Pay 
Parks & Rec Staff – General  P & R   10-60-6200-5100-0210   $ 10.00/hr. 
  
 
Current Vacancies 
The Town Council is informed of the following current vacancies within the organization, which remain 
unfilled. These vacancies are reported to ensure transparency in staffing levels and to keep the Council 
apprised of ongoing recruitment efforts. 
 
Position      Department  Budget Line  
Deputy Police Chief    Police   10-20-5100-5100-0200 
Police Officer (GHSP 1 position)   Police   10-20-5100-5100-0200 
Police Officer (SRO 1 position)   Police   10-20-5100-5100-0200 
Firefighter (1 position)    Fire   10-20-5300-5100-0200 
Street Maintenance Worker   PW – Streets  10-30-5600-5100-0200 
*Sanitation Equipment Operator (2 positions) PW – Sanitation 10-40-5800-5100-0200 
Administrative Support Specialist   Parks and Rec  10-60-6200-5100-0200 
Recreation Center Supervisor   SRAC   10-60-5220-5100-0200    
Utility Line Mechanic    PU – W/S  30-71-7220-5100-0200 
*Waste Water Systems Technician  PU – W/S  30-71-7220-5100-0200 
 
 
* Vacancies due to pending retirement 
 Note – Only 1 Sanitation Equipment Operator Vacancy is due to retirement 
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Request for 
Town 
Council 
Action 

Consent 
Agenda 

Item: 

Donation 
of Sick 
Leave 

Date: 11/18/2025 
  

 

Subject: Request for Approval of Donation of Sick Leave  
Department: Police Department & Human Resources Department  

Presented by: Chief of Police – Pete Hedrick & HR Director – Shannan 
Parrish  

Presentation: Consent Agenda Item 
 
Issue Statement 
 Staff is requesting the approval of the donation of sick time to a requesting employee 

from fellow employees 
  

Financial Impact 
 None expected 
  

Action Needed 
 It is respectfully requested that the Council approve this request 
  

Recommendation 
 Staff recommends that the Council allow employees to donate sick leave to an employee 

in the Police Department 
  
Approved: Town Manager  Town Attorney 
 
 

 
Attachments: 

1. Staff Report 
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Staff 
Report 
 

Consent 
Agenda 

Item: 
 

Donation 
of Sick 
Leave 
 

  
  

 
The employee in question is a highly valued member of the Town’s workforce. She recently 
gave birth 13 weeks prematurely, and her newborn babies are currently in the Neonatal 
Intensive Care Unit (NICU). Due to this unexpected medical situation, which is non-work-
related, she has been out of work for approximately three weeks and is anticipated to be out 
for a total of twelve or more weeks. This absence falls within her approved Family and 
Medical Leave Act (FMLA) entitlement. 
 
In accordance with Section 76 of the Town of Smithfield Employee Handbook, the employee 
will have exhausted all accumulated sick and vacation leave before this can be considered 
by the Council at the December 16, 2025 Town Council Meeting. Staff is now requesting that 
other Town employees be permitted to donate up to 480 hours of sick leave to support her 
during this extended period of absence. 
 
Staff has reviewed the request and is seeking Council approval to authorize employee sick 
leave donations for this purpose. If approved, all donated hours must be submitted by 
Monday, December 1, 2025, and the total amount of donated time shall not exceed 480 
hours. 
 
No donated sick leave hours will be applied until the employee has exhausted any available 
compensatory time. Additionally, any new sick leave accrued by the employee must be used 
prior to utilizing donated hours. 
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Request for 
Town 
Council 
Action 

Consent 
Agenda 

Item: 

Award of 
Contract 
 

Date: 11/18/2025 
  

 

Subject: Award of Contract for Constructing South Smithfield Water 
Line Extension in South Smithfield 

Department: Public Utilities Department 
Presented by: Public Utilities Director - Ted Credle 
Presentation: Consent Agenda Item 

 
Issue Statement  
 In 2023, Johnston County re-directed the potable water that enters the Town of 

Smithfield. One unintended consequence of this new water line, is the “by-pass” of 
some customers along Brightleaf Boulevard, between Wal-Pat Road and Galilee Road. 
To eliminate the “third” water system, the Town will extend our existing water system 
southward from Wal-Pat Road to the Flea market, capturing the customers along 
Brightleaf Boulevard. Plans were designed and permitted. Proposals were received, 
and the low bidder has been submitted for Council approval. 

  
Financial Impact 
 The funds ($798,725.00) to pay for these services were budgeted over multiple years 

as part of the East Smithfield Water Line Improvements capital project, for a total 
project budget of $898,500.00. 
 

Action Needed 
 Approve the proposed bidder (Jymco Construction Company, Inc.), as recommended 

by staff, and authorize the Town Manager to execute the proposed agreement 
  

 

Recommendation 
 Staff recommends the approval of Jymco Construction Company, Inc. as the low bidder 

and authorize the Town Manager to execute the contract.  
  
Approved:  Town Manager  Town Attorney 
 
Attachments: 

1. Staff Report  
2. Signed Bid Tab & Summary 
3. Proposed Construction Contract & Boiler Plate Amendment 
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Staff 
Report 
 

Consent 
Agenda 

Item: 

Award of 
Contract 
 

  
  

 
In 2023, Johnston County re-directed the potable water that “feeds” the Town of 
Smithfield. This “re-direction” allowed the County to provide a more stable water supply 
for the Town and provided more water supply to other parts of the County. One 
unintended consequence of this new water line, is the “by-pass” of customers along 
Brightleaf Boulevard, between Wal-Pat Road and Galilee Road. This new supply situation 
created a third water system within the Town. This created a third water system in the 
Town and the NCEDEQ has directed the town to remedy the situation.   
 
To eliminate the third system, the Town will extend our existing water system southward 
from Wal-Pat Road to the Flea market, to capture the customers along Brightleaf 
Boulevard. Plans were designed and permitted. Proposals were received, and the low 
bidder has been submitted for Council approval. 

 
A total of four (4) proposals for these services were received on October 23, 2025. The 
proposals were read aloud, evaluated and the low-bid, responsive contractor was selected. 

 
Staff is asking the Council to approve the proposed contractor. Further, to authorize the 
Town Manager to execute a contract with the proposed contractor, to perform construction 
services. Lastly, that the amount of this construction contract for these services is not to 
exceed the approved amount of $798,725.00.  

 
** 
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Town of Smithfield Public Utilities Department 
230 Hospital Road 

Smithfield, NC 27577 
Phone: 9 l 9-934-2798 

BID PROPOSAL 

GENERAL CONSTRUCTION 

FOR THE: 

BRIGHTLEAF BOULEVARD WATER MAIN EXTENSION 
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1 

2 

3 

4 

5 

6 

7 

8 

Town of Smithfield Public Utilities Department 
230 Hospital Road 

Smithfield, NC 27577 
Phone: 919-934-2798 

Mobilization / Demobilization 1 LS 

Traffic Control 1 LS 

16-lnch DIP Installation 610 LF 

925 LF 

3 EA 

1 EA 

1 EA 

Service Line Reinstatement 6 EA 

0, () I.) 

0 

l •
"'0 

\ 
t 
� 

TOTAL BASE BID: '\C\�. '\ 'L,'S. OD 

Bid Form Notes 

1. Mobilization/ Demobilization

• Bid price includes the preparation of the Contractor's equipment and crews prior to

beginning construction.
• Demobilization includes removal of equipment and personnel from the project site.

2. Traffic Control

• Bid price includes the establishment of the minimum traffic control measures to satisfy

North Carolina Department of Transportation requirements based on the nature of the

work being completed.

3. 16-lnch DIP Installation

• Payment for this item shall include all labor, equipment, and material necessary to install

a new water main to the lines and grades shown on the Contract Drawings including all

bends, fittings, restrained joint pipe, appurtenances, tracer wire, disinfection, flushing,

dewatering, and pressure testing. Bid price includes also includes labor and material

required for installation, including all necessary pavement repair.

4. 18-lnch HOPE Installation

• Payment for this item shall include all labor, equipment, and material necessary to install

a new water main to the lines and grades shown on the Contract Drawings including all

bends, fittings, restrained joint pipe, appurtenances, tracer wire, disinfection, flushing,
dewatering, and pressure testing. Bid price includes also includes labor and material

required for HOD installation.
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·xnwiLo f ;') li1frb'n ej ( I J\ib i'i_t_' ih i I'i'i ic's'. D.e}fo r(nle'fi L
• • • • • 230Jfo�11fral.Road 

Sniilhfidd, N.cno'tl 
J'hnne;·Qf9Cl)34:2,7_93 

This is a.$id;.B9nd (ha.t is.subjec\,to the provisions•of.Article'.3',0fCliapter4il1\ 6f ;tl1el}ortl1C'i\:h:ilin,l 
Genroral.'�lalu\cis. 

~O=ct�o�be�r�2�3���-. . �· :zb}c�

Tile nmne of'thE! PRINCIPAL is _Jymco Construction.Company, ln·c. .. ,�-Cl)· 

The n/lrn.e ofthe SURETY is 

The }OWN OF SMITHFIFLD, nc, �!ORTH CAROLINA ls.tl:ie OV)/1\lB'R: 

The a1i1?5l1nt0Hhe Bond is. 
Five Percent of Amount Bid 

Kr!CIW BY AL;L,.MEN BY Tli(E;SfiTRE2SE:i)!irs,,ihe Principal :aNd *llr�\Y,[�-9?t),arn�f�t¢;f):<'lr<'i,b'( 
helcl·andtirmlyborindµnt6. the noove na.iii.ed OWNER Het:¢it,j.af1:eq;;a).l�dtlif.O\!VNl;f{ In tMp�mil, 
sum ()f the ,ll]JQUd stated above In fawfu]rn�11eY ofthe Uni(ed States1:•fo(IH<i,p�Ytne�ncih1Yiicn; 
W\Jtl apcl truly !Q b.e nwdsi, we lie1·ebyj�\11fly ?l)d, S!'/Vera\ly,15i.nil .◊Ell'S01Ves, <).ll[.fo';iirs, ElX0CU!cirS; 
wtrnlt1istraior$, s·uct:eSSofS:and_ as·_$ign�·-.. 

The. conditl,m of the c1bove oblioati<)n is such :th,\\ Wlie(eas the f'IH1dtp�I his (sub(11iUed,Jci tl"\tj 
OWW::R a .c<;)1iain Bid Proposal, c1ttachecl hereto and :lwreby made a part.heCeof Jo entr,J inter a 
Coi1tracf in Writing, for \he c;onstr.udirin of: 

(a) 

(b) 

Brightleaf Bou!�vard Water Main EXteiision, 
. Smithneid, NC -

If s8id Bid Proposal shall be mJected; or in the a'i\erni'i\E;i 

If s;:iicl 8id 1° ,·ciposaJ iihall .bc, acceitea $M\t\t, Pript,i1>1'1\ ti}\ali i'l��Gllte �nci ¢le.fi:ver ({ 
Contrnct in the fomi :o'f Cohtrnct atlaoji6d hs>i'eto (j))/!,iperJV, ¢.oliJpltlte.cl lio c\cilorq\\llCe 
1Nitltsfli\f Biel Proposal) and. shall• fqrnish •alio11ct:f9i'hlsfaltli/Cii•p�rfo1'1rioi\ciicof t;aid 
Qql1\t�ct, anti f\ll' tl1e payp1en\ of>all P".rsons,pe1fo,n1j\lQ'Ja}:iqr!N\\Jrnisbipgrnaterials 
in 'ri0nnectk1i'1 thern�!ith, ancL$ha.11 iri a.1Jol11er respao.ts, pf<tfq,rrn t.tw 0greero�nt 
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• 'i ·o ,v1, ·nt".&1iil titlieVl 1folili itJiilft1,,,i,'D:er1a1·n �em •
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�ij/i\11:f'�\i ,/$(; �¥$cit 
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a/i/J. l\sB.iGiBondsh.all be lb noway·li11f)aitE/d·qi,:aff�oteclpy):i11yi0i<(an�l0hpfib.e·tii11$Wltiil11\l'hioh 
\110 dwnod FIJ�'/ aG¢0ptsubl1 B.lc;i P.ri:/piisal;.ah{lsfiid :$ure(y.d6ii,s hereqy\,iic\iVa.·110.tlce q:f:arif�:W;h 
extenei,.o�,. •• • • •• .. • ... 

IN W.ITG!fc$81NH ERF;Qi';,. tl1e .Principal an(.! the,$.Wretybaui, Jjereuritw�e,tthairhands <1)).<:f: :S,$?,I§; 
·and such.of then,,as are·corporatfo\ns. have.caused U .. wlr9orp01'ate·•secils t9 l)e hereto•a/fjMdaha, 
'tl1ese,presEJ11/s lo be ,signed by\tiQ[r:pi;op0r ¢Wrers;,:t.he•('J.�Y:,a1,Jq Ye'1nflr�t;sG;>lf0_rth above" 

J .  1AQ.'i.bLC QffilllUnil\'..HooseJ"oa,LS.ult�.28Q...-, .. , 
(/1cld'ress) Charlotte, NC 28277 •

Merchants National Bo�·dil1g,-inc. 
·'-"-'-�"'-'-'--"-�----'�-'-"-=:�:�----���-�$lite(y. 

By_}2-= L 
. Tyler Tumb��;fllorney-i�;�t'" • ·•··•••·�- (ii)·

(Nilill<l) 
P. 0. Box 14498, Des Moines, IA 50306,3�98

• (bdcii<Yss
) 

(BQO) ()78,8171 -�-.--· -. -••• -· (Pil\Jh'EiN.u1tiber)
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_l 
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Town of Smithfi.cld Public Utilities Department 
230 Hospital Road 

Smithfield, NC 27577 
Phone: 919-934-2798 

SECTION 00 03 00 

BID PROPOSAL ("Proposal") 

TO: THE TOWN OF SMITHFIELD, NORTH CAROLINA ("Owner") 

FROM: "BIDDER" 

ADDRESS 

DATE OF BID 

-J\.\, \-,\,� U)\'\WW,ttun �I? C\.A.M-\ 
, s�\..9 '\..,\e_,\ "\J.tr\� \C\\\� \loL . 

The Bidder hereby signifies that it is his/her/its intention and purpose to enter into a formal 
Contract with the Town of Smithfield, NC, North Carolina, to furnish all labor, materials, tools, 
equipment, apparatus, supplies, and the like required, and to do all the work necessary, for and 
because of the construction, erection, and/or installation of the proposed "Project": 

Brightleaf Boulevard Water Main Extension 
Timmons Group Project No. 70209 

for the Town of Smithfield, North Carolina in accordance with the Contract Document§,_ i_ncluding
,_ Addenda thereto. ** There is deposited, herewith

�
ce1ified check in the amount of: �'>'ll0-.. 

, ,\jj.;�'--\.\.� U�\v<\\-1:l".J",O..l;<l �'\l�'i\l � I\C\"1,,, 'l'L� ), or a Bid Bond in the 
amount of five percent (5%) of the total agg� aunt of the Bid, made payable to the Owner, 
the same to be refunded to the Bidder under the conditions of and in accordance with the terms 
of this Proposal, which are as follows: 

THAT: The Bidder has carefully examined the Plans and Specifications and all other Contract 
Documents and fully understands them. 

THAT: The Bidder has carefully examined the site of the Project and is familiar with the conditions 
under which the work, or any part thereof, is to be performed and the conditions which must be 
fulfilled in furnishing and/or installing, erecting or constructing any or all items of the Project.· 

THAT: The Bidder shall provide all necessary tools, machinery, equipment, apparatus, and all 
other means necessary to do all the work and shall furnish all labor, materials and all else required 
to complete such Contract as may be entered into, in the manner prescribed in and in accordance 
with the terms of the Specifications and the Contract and in accordance with the true intent and 
meaning thereof, and in accordance with the Plans and/or Drawings and the requirements of the 
Consulting Engineers under them, in a first class manner. 

** Fill in appropriate Addenda number(s): -��C)�· �\ __ ·-_\�O�\,..\�1-'-'-\ J�X�)J�=,,,.-----1 ' 
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Town of Smithfield Public Utilities Department 
230 Hospital Road 

Smithfield, NC 27577 
Phone: 919-934-2798 

THAT: The rights of the Owner and the recommendations of the Engineer shall not be questioned 
in the Award of the Contract. 

THAT: It is the intention of the Owner to let contracts on the basis of the Bids received in 
accordance with G.S. 143-129 and in such manner as the Owner may deem to be for the best 
interests of the Owner. 

THAT: The Owner reserves the right to reject any or all proposals. 

THAT: The work under each Section will be awarded under one Contract and that the Owner 
shall have the right to include such item or items as the Owner may deem to be in the best 
interests of the Owner. 

THAT: On being awarded the Contract, the Bidder shall execute a Performance Bond and a 
Payment Bond, on the forms included herein, each equal to one hundred percent (100%) of the 
Contract Price (Contract Sum), as security for the faithful performance of the Contract. 

THAT: The Bidder shall submit, in the blank spaces provided, all data, guarantees and other 
information called for. 

THAT: This Proposal shall be signed and submitted in the manner prescribed in the Instructions 
to Bidders. 

THAT: Should this Proposal not be accepted b the certified check, in the amount of: 

Dollars ($ _____ � or the five applicable, deposited herewith 
shall be returned to the Bidder. 

THAT: Should this Proposal be accepted by the Owner and the Bidder fail or neglect to execute 
the Contract and furnish the required Bonds within ten (10) business days after receiving 
notifications of the acceptance of the Proposal and/or receipt of the formal Contract and Bond 
forms, the certified check, in the amount of: 

-------------------

_____________ Do II a rs ($ ___________ �, or the Bid 
Bond, deposited herewith shall be retained by the Owner as liquidated damages, it being 
understood that the Owner reserves the right to extend the time allowed for executing the Contract 
and/or furnishing the Bond in its sole discretion. 

THAT: The Bidder shall complete such Contract as may be entered into within the number of 
consecutive calendar days specified in the Contract from the date of the Notice to Proceed. 

THAT: The Bidder proposes to enter into a Contract in accordance with this Proposal, the Plans 
and Specifications and the Contract Documents included herein, for the prices shown on the 
following pages. 
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5. 16-lnch Butterfly Valve

Town of Smithfield Public Utilities Department 
230 Hospital Road 

Smithfield, NC 27577 
Phone: 919-934-2798 

• Payment for this item includes all labor, equipment, and material necessary to install
each butterfly valve as required in the Contract Documents.

6. Fire Hydrant Assembly
• Payment for this item includes all labor, equipment, and material necessary to install

each hydrant assembly, including fire hydrant, fire hydrant extensions, fire hydrant tee,
required linear feet of 6-inch restrained joint ductile iron piping, restrained valves and
valve boxes, stone, and all necessary fittings. Lump sum price for each fire hydrant
assembly, including furnished and installed extensions as required by the Engineer.

7. Combination Air Valve Assembly
• Payment for this item includes all labor, equipment, and material necessary to install

each combination air valve assembly and manhole as required in the Contract
Documents including all bends, fittings, appurtenances, and all other items necessary for
valve installation. Work shall include excavation, removal and proper disposal of excess
material, bedding as shown in the Contract Documents, and traffic-rated manhole cover.

8. Service Line Reinstatement
• Payment for this item includes all labor, equipment, and material necessary to transfer all

service connections from the existing to new water main. Included in the linear foot of
pipe is excavation, backfill with excavated material, compaction, disinfection, and
flushing.

Sign 

ContractorS-..j( \'\A.,� WV\ f ::\�\.tv\ 
0\ µ,lW) Q,or\��

NOTE: PROPOSAL SIGNATURE REQUIRED ON PAGE 00 03 00-9. ALL PROPOSALS MUST 
BE PROPERLY EXECUTED TO BE CONSIDERED A VALID BID. 
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Town of Smithfield Public Utilities Department 
230 Hospital Road 

Smithfield, NC 27577 
Phone: 919-934-2798 

CERTIFIED LIST OF EQUIPMENT/MATERIAL MANUFACTURERS 
The Bidder, as part of the procedure for the submission of Bids on the Project, submits the
following list of Equipment/Materials Manufacturers to be used in the performance of work to be
done on said Project. The list of Manufacturers and all equipment/materials furnished shall be
based on requirements of the Contract Documents. Changes to this list after the Bid opening
shall only be as approved by the Owner upon request by the Bidder or as required by the Owner
based upon review of Bidder's submittals: 

. EQUIPMENT/MATERIALS �t;\ !� I j 
MANUFACTURER 

- rt;\ I'!'\ l /
� u:::;c:\sct,0:Q ----------------

( "'[_ C[\ \\'? · 
----------------

!( is understood and agreed that, if awarded a Contract, the Bidder shall not make any additions,
deletions or substitutions to this certified list without the consent of the Owner. Failure to identify
a manufacturer for any or all of the items listed shall constitute an entry of one of the
manufacturers listed in its respective technical specification. 

CERTIFICATION AFFIDAVIT 

THE ABOVE INFORMATION IS TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE
AND BELIEF. I FURTHER UNDERSTAND AND AGREE THAT, IF AWARDED A CONTRACT,
THIS CERTIFICATION SHALL BE ATTACHED THERETO AND BECOME A PART THEREOF. 

BID SECURITY: 

,j \..A.,t() (.c) -�� !lc,rn 0-..wv\ � e_ •[If idder is not an individual, enter entity name her 

Ry 9�0(s� lf,
NAME OF SIGNER: (_j \Jramq \[\1hl·t\ R,,v\ �" •

(Please Printlor Type) \ 

TITLE OF SIGNER �If ,t��• L\,U\j 
(Please Print or Type)
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HF 

NORTH CAROi.iN,\ 

Town of Sm.ithficld Public Utilities Department 
230 Hospital Road 

Smithfield, NC 27577 
Phone: 919-934-2798 

Accompanying this Proposal is a (1) D\o., \o�l,
(2) �� �\J:,-_1.A\,<::AA,�>,, \.Ll-\ \...\\JJJ.N,M.C(�\_;'(\n\fU::\.J,($ '5 \, "I ,, J-cs ). 

�"\\) � vo,c..\ 0-S)l'()CJ 

NOTE: 

in the amount of 
d...,_,\J u· Dollars 

(1) Insert the words "bank draft," "certified check," "bid bond", or "cashier's check", as the case
may be. 

(2) Amount must be equal to at least five percent (5%) of the total Bid.

BIDDER'S LICENSE: 

The Bidder certifies that (he/she/it) is licensed as a Bidder under the specific North Carolina state 
law regulating his/her/its particular trade and that the number of the license under which he/she/it 
now operates is '\ \Jl :'§7 \ . 

BIDDER'S CERTIFICATION AS TO ORGANIZATION AND AUTHORITY: 

The Bidder certifies that the Affidavit of Organization and Authority, like the other documents 
attached hereto, form an integral part of the Proposal, and the Bidder acknowledges that the 
Owner will rely on the information provided therein in reviewing the Proposal and awarding a 
Contract. 

LIQUIDATED DAMAGES: 

The Bidder agrees, further, that the Owner may retain those amounts indicated in the Contract 
from the amount of compensation due the Bidder, under the terms of the Contract, for each and 
every day that the work remains incomplete and/or unsatisfactory beyond the completion date(s) 
specified in the Notice to Proceed. This amount is agreed upon as the proper measure of 
liquidated damages the Owner will sustain, per day, by the failure of the Bidder to complete the 
work within the stipulated time, and it is not to be construed in any sense as a penalty. 

The Bidder shall not have or bring a claim against the Owner, or raise as a defense against the 
imposition of liquidated damages, other construction purportedly impeding Bidder's progress or 
timely project completion. 
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My Commission Expires: 

11-gQ-Jir:l

Town of Smithfield Public Utilities Department 
230 Hospital Road 

Smithfield, NC 27577 
Phone: 919-934-2798 

(SIGNATURE PAGE) 

By: 

\ S 'to� \.\,t).,, � Q,s\\-N--C\ �f.___\l.01 

� �V'I 'S.'-tS.d- WZ J. 7, J 'If\ 
Address 

Telephone No. 

Notary Public 

yn a M. West
Notary Public 

Hamett County rtNorth Carolina 
11 /)/), ,Q'JM Commission Ex Ires . - - --
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Town of Smithfield Public Utilities Department 
230 Hospital Road 

Smithfield, NC 27 577 
Phone: 919-934-2798 

BIDDER'S CERTIFICATES 
AFFIDAVIT OF ORGANIZATION AND AUTHORITY 

SWORN STATEMENT 

STATE OF �'()y-\-1(\ �\r(\ \ \.,,\JU24 ) 

COUNTY OF �IQ�::::,±:M, 

�'-""""'' '--\ �(-\\�, J\r' - being first duly sworn on
oath deposes and 1ays that the Bidderv on the attached Bid Proposal is organized as indicated 
below and that all statements herein made are made on behalf of such Bidder and that this 
deponent is authorized to make them. 

(Fill Out Applicable Paragraph)

CORPORATION: 

The Bidder is a corporati9n organized and existing under the laws of 
,:$'�-'\\r-...,_ (J)-"-\(\) \ '-.._JJ.__OA , it operates under the legal 

"\�IS) c:::c;:<r'\c,'\1'1...\ c00--W' �QQL\\ VJ,(. C'. and the full
officers are as follows: 

the State of 
name of 

names of its 

President � '��'--\ �D i.-\--\c� �', c
Secretary �'-I 1\.)0,_"'-(�\e>-J Y- "u-. \KS-,;'-'-,� \N\i(i;-\-\LJ-..\
Treasurer �O\' \-..l. \J'-.'.i Ny\t-.q '

and it does V have a corporate seaL The 0-\',.\\ L9JL � is/are authorized to
sign construction r1roposals and contracts for the company by action of its Board of Directors 
taken \ ()__\ '6\\()..,01...'·-\ , a certified copy of which is
hereto attached. (Strike out this last phrase if not applicable.)

PARTNERSHIP: 

The Bidder is a [limited/general] partnership consisting of individual/corporate partners as follows:

General Partners Limited Partners 

The partnership does business under the name of :. ______________ _ 
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NORTH CAROLINA 

Town of Smithfield Public Utilities Department 
230 Hospital Road 

Smithfield, NC 27577 
Phone: 919-934-2798 

LIMITED LIABILITY COMPANY: 

The bidder is a [member-managed/manager-managed] limited liability company consisting of the 
following individual/corporate members/managers: 

Managers Members 

INDIVIDUAL: 

The Bidder is an individual whose full name is: 

and if operating under a trade name, said trade name is as follows: 

The business address of the Bidder is: 

Its phone number is: ___________ _ 

The contact person for this Proposal is: 

Bidder 

By:-------------

Subscribed and sworn to before me this ____ day of ___________ , 20_. 

Notary Public 

My Commission Expires: 

County 
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Town of Smithfield Public Utilities Depaiiment 
230 Hospital Road 

Smithfield, NC 27577 
Phone: 919-934-2798 

EQUAL EMPLOYMENT OPPORTUNITY ADDENDUM ("ADDENDUM") 

During the performance of the Contract the Bidder agrees as follows: 

a. The Bidder shall not discriminate against any employee or applicant because of race,
color, religion, sex, or national origin. The Bidder shall take affirmative action to ensure
that applicants are employed, and that employees are treated during employment,
without regard to race, color, religion, sex, or national origin. Such action shall include
but not be limited to the following: employment, upgrading, demotion, or transfer,
recruitment or recruitment advertising, layoff or termination, rates of pay or other forms
of compensation, and selection for training, including apprenticeship. The Bidder
agrees to post in conspicuous places, available to employees and applicants for
employment, notices setting forth the provisions of the nondiscrimination clause.

b. The Bidder shall, in all solicitations or advertisements for employees placed by or on
behalf of the Bidder, state that all qualified applicants will receive consideration for
employment without regard to race, color, religion, sex, or national origin.

c. The Bidder shall send to each labor union or representative of workers with which he
has a collective bargaining agreement or other contract understanding, a notice, to be
provided, advising the labor union or worker's representative of the Bidder's
commitments under the Equal Employment Opportunity Section of the Contract, and
shall post copies of the notice in conspicuous places available to employees and
applicants for employment.

d. In the event of the Bidder's noncompliance with the nondiscrimination clauses of the
Contract or with any of such rules, regulations, or orders, the Contract may be
canceled, terminated, or suspended in whole or in part and the Bidder may be declared
ineligible for further OWNER contracts.

e. The Bidder will include the provisions of this Addendum in every subcontract or
purchase order unless exempted by rules, regulations, or orders of the OWNER so that
such provisions will be binding upon each Subcontractor or vendor.
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Town of Smithfield Public Utilities Department 
230 Hospital Road 

Smithfield, NC 27577 
Phone: 919-934-2798 

(Use the following form for execution by a CORPORATION): 

0 "-\ �� c_c:;,\\\�¾UJ_o::-us'\J'.� ' 
Corporate Name 

____________ (SEAL) 
Partnership Name 

BY: __________ (SEAL) 
General Partner 

(Use the following form for execution by a LIMITED LIABILITY COMPANY): 

____________ (SEAL) 
Company Name 

BY:. __________ (SEAL) 
Manager/Member 

(Use the following form for execution by an INDIVIDUAL): 

BY: __________ (SEAL) 

WITNESS: 

Subscribed and sworn to before me this _____ day of ________ , 20_. 

Notary Public 

My Commission Expires: 

County 
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Town of Smithfield Public Utilities Department 
230 Hospital Road 

Smithfield, NC 27577 

Phone: 919-934-2798 

NON-COLLUSIVE AFFIDAVIT 

State of \\.\.{J\-\-\r\ �(A,\(0 h,.,\.VJ,I

County of ����1SY'-: 

) 
) ss. 
) 

0 -�'-' '0c--\ __ ��\\'--',---\_Aj-��'�+�\�U.,=-=\
e---"

�lf_· _________ being first duly sworn,
deposes and says that:

" 

(1) He/she is the 'y��\c\,UJ..:t
'\ " c1 

{Owner, Partner, Officer, Representative or Agent)
of \j \,__\U.,LI,_, \.'.AlG0�eJ:J_\f'vl , the BIDDER that has 
submitted the attached BID PROPOSAL; 

(2) He is fully informed respecting the preparation and contents of the attached BID
PROPOSAL and of all pertinent circumstances respecting such Bl D PROPOSAL; 

(3) Such BID PROPOSAL is genuine and is not a collusive or sham BID PROPOSAL;

(4) Neither the said BIDDER nor any of its officers, partners, owners, agents, representatives,
employees or parties in interest, including this affiant, have in any way colluded, conspired, 
connived or agreed, directly or indirectly, with any other BIDDER, firm, or person to submit 
a collusive or sham BID PROPOSAL in connection with the Contract for which the attached 
BID PROPOSAL has been submitted; or to refrain from bidding in connection with such 
Contract; or have in any manner, directly or indirectly, sought by agreement or collusion, 
or communication, or conference with any BIDDER, firm, or person to fix the price or prices 
in the attached BID PROPOSAL or of any other BIDDER, or to fix any overhead, profit, or 
cost elements of the BID PROPOSAL price or the BID PROPOSAL price of any other 
BIDDER, or to secure through any collusion, conspiracy, connivance, or unlawful 
agreement any advantage against The Town of Smithfield, NC, or any person interested 
in the proposed Contract; 

(5) The price or prices quoted in the attached BID are fair and proper and are not tainted by
any collusion, conspiracy, connivance, or unlawful agreement on the part of the BIDDER 
or any other of its agents, representatives, owners, employees or parties in interest, 
including this affidavit 

Subscribed and sworn to before me this _t).,_��_ day of O � \;re.,ri 
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Town of Smithfield Public Utilities Department 
230 Hospital Road 

Smithfield, NC 27577 
Phone: 919-934-2798 

My commission expires / /-/JiO-{) 1 
END OF AFFIDAVIT 

County 

cvn aM. West 
Notary Public 

Hamett County 
North Carolina 

M Commission Ex Ires 
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Town of Smithfield Public Utilities Department 
230 Hospital Road 

Smithfield, NC 27577 
Phone: 919-934-2798 

NONDISCRIMINATION CLAUSE 

It is specifically agreed as part of the consideration of the signing of this Bid Proposal, and 
the resulting execution of a Contract, that the parties hereto, their agents, officials, employees or 
servants shall not discriminate in any manner on the basis of age, handicap, race, color, creed, 
or national origin with reference to the subject matter of the Contract, no matter how remote. 

This provision, being incorporated for the benefit of the Town of Smithfield, NC and its 
residents, may be enforced as set out in the ordinances of the Town of Smithfield, NC, 
enforcement of this provision shall be by action for specific performance, injunctive relief, or other 
remedy as by law provided. 

This provision shall be binding on the successors and assigns of the parties hereto with 
reference to the subject matter of the Contract. 

(Use the following form for signatures by a CORPORATION): 

ATTEST: 

(Printed Name) 

(Corporate Seal) 

\ 

� '-\ �� � 0�� �\in�. 
Corporate Name 

BY��\D�, 
M&\ President

c\ \ �'!Y-\\ � Y\,,t:\ �1 J \'
(P�inted Name) " 

(Use the following form for signatures by a PARTNERSHIP): 

____________ (SEAL) 
WITNESS Partnership Name 

BY: __________ (SEAL) 
(Printed Name) General Partner 
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Town of Smithfield Public Utilities Department 
230 Hospital Road 

Smithfield, NC 27577 
Phone: 919-934-2798 

(Use the following form for signatures by a LIMITED LIABILITY COM PA.NY): 

WITNESS 

(Printed Name) 

___________ (SEAL) 
Company Name 

BY: __________ (SEAL) 
Manager/Member 

(Use the following form for signatures by an INDIVIDUAL): 

____________ (SEAL) 

(Printed Name) 

WITNESS 

(Printed Name) 

Subscribed and sworn to before me this _/{_S_· _r_g_ day of _�O�����-'-----' 20:25

/1 I 1ntJJ.Co. Ji! /}•� HaYl/fH: 
�• u"' NotaryP�bfcf .,/'., County 

My Commission Expires: 

If �ro �;?1
I• i. 
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Town of Smithfield Public Utilities Department 
230 Hospital Road 

Smithfield, NC 27577 
Phone: 919-934-2798 

THAT: The successful bidder shall be required to submit a complete detailed cost breakdown of 
the Lump Sum Bid Price amount (if project is a lump sum bid) for payment purposes, for approval 
by the Engineer. prior to the Award of the Contract. 

THAT: It is the intent of these Contract Documents to obtain a Contract based on a Lump Sum 
Price except where Unit Prices are specifically requested. Where a discrepancy exists between 
words and numbers in the Bid amount, the written words shall govern. Where a discrepancy 
exists between unit prices and mathematical computations in the Itemized Proposal, the unit 
prices and quantities in the Itemized Proposal shall govern. 

THAT: The successful bidder shall have all proper Bidder licenses and other applicable licenses 
required under North Carolina state laws governing their respective trade(s). 

THAT: The successful bidder and all subcontractors shall comply with the requirements of Atiicle 
2 of Chapter 64 of the North Carolina General Statutes, "Verification of Work Authorization," and 
shall provide documentation or sign affidavits or any other documents requested by the Town of 
Smithfield, NC demonstrating such compliance. 

THE FOLLOWING FORMS AND DOCUMENTATION MUST BE COMPLETELY FILLED OUT 
AND SUBMITTED WITH THE BIDS: 

1. Bid Bond (using forms provided on pages 00 03 00-10 and 00 03 00-14) or other allowable
bid security;

2. Photocopy of Bidder's North Carolina General Contractors License.
3. Enter Contractor's License Number as called for throughout proposal and on the outside

of sealed envelope containing the proposal;
4. Statement of Compliance with requirement of the General Conditions that the Bidder will

ensure that at least half of the Work is performed with the Bidder's employees (provide
statement on bidder's letterhead)

5. Certified List of Equipment/Material Manufacturers
6. Bidder's Certificate as to Organization and Authority
7. Equal Employment Opportunity Addendum
8. Non-Collusive Affidavit
9. Nondiscrimination Clause.

(May require other documents once contract is compiled) 
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NORTH CAROLINA 

 
                     SERVICE CONTRACT  

TOWN OF SMITHFIELD 
 
 

 
THIS CONTRACT is made, and entered into this the              day of        November       , 2025, by and between 
the TOWN of SMITHFIELD, a political subdivision of the State of North Carolina, (hereinafter referred to as 
“TOWN”), and __Jymco Construction Company, Inc. _a corporation duly authorized to do business in the state of 
North Carolina, (hereinafter referred to as “CONTRACTOR”). 
 
For and in consideration of mutual promises to each as herein after set forth, the parties hereto do mutually agree 
as follows: 
 
1. SCOPE OF SERVICES. CONTRACTOR hereby agrees to provide the services and/or materials under this 

contract pursuant to the provisions and specifications identified in “Attachment 1” (hereinafter collectively 
referred to as “Services”).  Attachment 1 is hereby incorporated herein and made a part of this contract.  Time 
is of the essence with respect to all provisions of this contract that specify a time for performance. 

  
 The TOWN will perform on-going contract monitoring to ensure that the terms of this contract are complied 

with. CONTRACTOR agrees to cooperate with the TOWN in its monitoring process and provide 
documentation and/or information requested during the term of this Agreement for the purpose of monitoring 
the services provided by CONTRACTOR.  

 
2. TERM OF CONTRACT.  The Term of this contract for services is from _ December 1, 2025_   to _June 30, 

2026_ unless sooner terminated as provided herein. 
  
3. PAYMENT TO CONTRACTOR.  CONTRACTOR shall receive from TOWN an amount not to exceed _ 

Seven Hundred Ninety-Eight Thousand Seven Hundred Twenty-five and No Dollars_ ($_798,725.00_) as full 
compensation for the provision of Services.  TOWN agrees to pay CONTRACTOR at the rates specified for 
Services performed to the satisfaction of the TOWN, in accordance with this contract, and Attachment 1. Unless 
otherwise specified, CONTRACTOR shall submit an itemized invoice to TOWN by the end of the month during 
which Services are performed.  A Funds Reservation number may be assigned to encumber the funds associated 
with this contract and must appear on all invoices and correspondence mailed to Purchaser.  Payment will be 
processed promptly upon receipt and approval of the invoice by TOWN.   

 
4. INDEPENDENT CONTRACTOR.  TOWN and CONTRACTOR agree that CONTRACTOR is an 

independent contractor and shall not represent itself as an agent or employee of TOWN for any purpose in the 
performance of CONTRACTOR’s duties under this Contract.  Accordingly, CONTRACTOR shall be 
responsible for payment of all federal, state and local taxes as well as business license fees arising out of 
CONTRACTOR’s activities in accordance with this Contract.  For purposes of this contract taxes shall include, 
but not be limited to, Federal and State Income, Social Security and Unemployment Insurance taxes. 

 
 CONTRACTOR, as an independent contractor, shall perform the Services required hereunder in a professional 

manner and in accordance with the standards of applicable professional organizations and licensing agencies. 
 
5. INSURANCE AND INDEMNITY. To the fullest extent permitted by laws and regulations, CONTRACTOR 

shall indemnify and hold harmless the TOWN and its officials, agents, and employees from and against all 
claims, damages, losses, and expenses, direct, indirect, or consequential (including but not limited to fees and 
charges of engineers or architects, attorneys, and other professionals and costs related to court action or 
mediation) arising out of or resulting from CONTRACTOR’s performance of this Contract or the actions of the 
CONTRACTOR or its officials, employees, or contractors under this Contract or under contracts entered into 
by the CONTRACTOR in connection with this Contract.  This indemnification shall survive the termination of 
this Contract. 
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 In addition, CONTRACTOR shall comply with the North Carolina Workers’ Compensation Act and shall 

provide for the payment of workers’ compensation to its employees in the manner and to the extent required by 
such Act.  Additionally, CONTRACTOR shall maintain, at its expense, the following minimum insurance 
coverage: 

$1,000,000 per occurrence /$2,000,000 aggregate --- Bodily Injury Liability, and 
$   100,000 --- Property Damage Liability, or 
$1,000,000 per occurrence /$2,000,000 aggregate---Combined Single Limit Bodily Injury and 
Property Damage 

  
CONTRACTOR, upon execution of this Contract, shall furnish to the COUNTY a Certificate of Insurance 
reflecting the minimum limits stated above. The Certificate shall provide for thirty-(30) days advance written 
notice in the event of a decrease, termination or cancellation of coverage. Providing and maintaining adequate 
insurance coverage is a material obligation of the CONTRACTOR.  All such insurance shall meet all laws of 
the State of North Carolina.  Such insurance coverage shall be obtained from companies that are authorized to 
provide such coverage and that are authorized by the Commissioner of Insurance to do business in North 
Carolina.  The limits of coverage under each insurance policy maintained by the CONTRACTOR shall not be 
interpreted as limiting the CONTRACTOR’s liability and obligations under the Contract. Notwithstanding the 
foregoing, nothing contained in this section 5 shall be deemed to constitute a waiver of the sovereign immunity 
of the TOWN, which immunity is hereby reserved to the TOWN. 

 
6. HEALTH AND SAFETY.  CONTRACTOR shall be responsible for initiating, maintaining and supervising 

all safety precautions and programs required by OSHA and all other regulatory agencies while providing 
Services under this Contract. 

  
7. NON-DISCRIMINATION IN EMPLOYMENT.  CONTRACTOR shall not discriminate against any 

employee or applicant for employment because of age, sex, race, creed, national origin, or disability. 
CONTRACTOR shall take affirmative action to ensure that qualified applicants are employed and that 
employees are treated fairly and legally during employment with regard to their age, sex, race, creed, national 
origin, or disability.  In the event CONTRACTOR is determined by the final order of an appropriate agency or 
court to be in violation of any non-discrimination provision of federal, state or local law or this provision, this 
Contract may be canceled, terminated or suspended in whole or in part by TOWN, and CONTRACTOR may 
be declared ineligible for further TOWN contracts. 

 
8. GOVERNING LAW. This Contract shall be governed by and in accordance with the laws of the State of North 

Carolina.  All actions relating in any way to this Contract shall be brought in the General Court of Justice in the 
County of Johnston and the State of North Carolina. 

 
9. TERMINATION.  
 9.1  EVENT OF DEFAULT.  Any one or more of the following acts or omissions of the Contractor shall 

constitute an Event of Default hereunder: 
  
  a. Failure to perform the Services satisfactorily or on schedule, 
  b. Failure to submit any report required hereunder; and/or 
  c. Failure to perform any other covenant, term, or condition of this Agreement. 
 
 Upon the occurrence of an Event of Default, the TOWN may take one or more or all of the following actions: 
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  1. Give Contractor written Notice of the Event of Default, specifying the Event of Default and 

requiring it to be remedied within, in the absence of greater or lesser specification of time, seven (7) calendar 
days from the date of the notice; and if the Event of Default is not timely remedied, terminate the agreement, 
effective two (2) days after giving the Contractor written Notice of Termination; and/or  

  2. Deduct any and all expenses incurred by the TOWN for damages caused by the Contractor’s Event 
of Default; and/or 

  3. Treat the agreement as breached and pursue any of its remedies at law or in equity, or both, 
including damages and specific performance.   

 
 9.2 TERMINATION FOR CONVENIENCE.  This Contract may be terminated, without cause, by either 

party upon thirty (30) days written notice to the other party.  This termination notice period shall begin upon 
receipt of the Notice of Termination.  

  
 Termination of this Contract, under either section 9.1 or 9.2, shall not form the basis of any claim for loss of 

anticipated profits by either party. 
 
10. SUCCESSORS AND ASSIGNS. CONTRACTOR shall not assign its interest in this Contract without the 

written consent of TOWN. CONTRACTOR has no authority to enter into contracts on behalf of TOWN. 
 

11. COMPLIANCE WITH LAWS.  CONTRACTOR represents that it is in compliance with all Federal, State, 
and local laws, regulations or orders, as amended or supplemented. The implementation of this Contract shall 
be carried out in strict compliance with all Federal, State, or local laws. 

 
12. NOTICES.  All notices which may be required by this contract or any rule of law shall be effective when 

received by certified mail sent to the following addresses: 
 

TOWN OF SMITHFIELD     CONTRACTOR    
 ATTN: PUBLIC UTILITIES DEPARTMENT  ATTN:_Jymco Construction Company, Inc._ 
 230 HOSPITAL ROAD      _1586 YELVERTON GROVE ROAD          _ 
 SMITHFIELD, NORTH CAROLINA 27577   _SMITHFIELD, NC  27577            _________ 

 
13.  AUDIT RIGHTS.  For all Services being provided hereunder, the TOWN shall have the right to inspect, 

examine, and make copies of any and all books, accounts, invoices, records and other writings relating to the 
performance of the Services.  Audits shall take place at times and locations mutually agreed upon by both 
parties. Notwithstanding the foregoing, CONTRACTOR must make the materials to be audited available within 
one (1) week of the request for them. 

 
14. TOWN NOT RESPONSIBLE FOR EXPENSES. TOWN shall not be liable to CONTRACTOR for any 

expenses paid or incurred by CONTRACTOR, unless otherwise agreed in writing. 
 

15. EQUIPMENT. CONTRACTOR shall supply, at its sole expense, all equipment, tools, materials, and/or 
supplies required to provide Services hereunder, unless otherwise agreed in writing. 

16. ENTIRE CONTRACT. This contract, including Attachment 1, shall constitute the entire understanding 
between TOWN and CONTRACTOR and shall supersede all prior understandings and agreements relating to 
the subject matter hereof and may be amended only by written mutual agreement of the parties. 

17. HEADINGS.  The subject headings of the sections are included for purposes of convenience only and shall not 
affect the construction or interpretation of any of its provisions.  This contract shall be deemed to have been 
drafted by both parties and no interpretation shall be made to the contrary. 
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18. EXISTENCE. CONTRACTOR warrants that it is a corporation duly organized, validly existing, and in good 
standing under the laws of the State of North Carolina and is duly qualified to do business in the State of North 
Carolina and has full power and authority to enter into and fulfill all the terms and conditions of this contract. 

19. CORPORATE AUTHORITY. By execution hereof, the person signing for CONTRACTOR below certifies 
that he/she has read this contract and that he/she is duly authorized to execute this contract on behalf of the 
CONTRACTOR.   

20. E-VERIFY. As a condition of payment for services rendered under this agreement, CONTRACTOR shall 
comply with the requirements of Article 2 of Chapter 64 of the General Statutes.  Further, if CONTRACTOR 
provides the services to the County utilizing a subcontractor, CONTRACTOR shall require the subcontractor 
to comply with the requirements of Article 2 of Chapter 64 of the General Statutes as well.  CONTRACTOR 
shall verify, by affidavit, compliance of the terms of this section upon request by the TOWN. 

IN TESTIMONY WHEREOF, the parties have expressed their agreement to these terms by causing this Service 
Contract to be executed by their duly authorized office or agent. 

TOWN OF SMITHFIELD     
 
 
_________________________________  
Michael L. Scott, Town Manager   This instrument has been pre-audited in the manner 

required by the Local Government Budget and Fiscal 
Budget and Fiscal Control Act.  

 
       
       __________________________________________________ 
      Andrew Harris, Town of Smithfield Chief Financial Officer 
 
CONTRACTOR 
 
 
By:__________________________________  
Authorized Representative 
 
 
Print Name:__________________________ 
 
Title:________________________________     ATTACHMENT 1” to follow 
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AMENDMENT TO BOILER PLATE CONTRACT 
(131 East Market Street, Smithfield) 

 
THIS AMENDMENT TO CONTRACT (“Amendment”) is made as of _                   , 2025, by and 

among _Jymco Construction Company, Inc.    (“Contractor”), and the Town of Smithfield (“Town”). 

RECITALS: 

A. Contractor desires to enter into a Contract with Town according to a form supplied, a boiler plate 
contract, by Contractor and used in its normal business, which agreement is hereinafter referenced as the 
Contract and dated approximately simultaneously with this Amendment. 
B.  It is efficient for Town to enter small contracts such as this on forms supplied by Contractor so as 
to avoid the time and expense of more formally drafted contracts but Town desires to preserve for itself 
certain basic contractual provisions in all contracts. 
C.  The Parties hereto have therefore agreed to the following Amendment to Contract. 

 

AGREEMENT: 

NOW, THEREFORE, in consideration of the mutual promises contained herein, the parties amend 
the Contract signed approximately simultaneously herewith and attached hereto by inserting the following 
provisions which shall be additional provisions of the Contract and shall control over any other provisions 
of the Contract that might appear contradictory hereto or appear to create ambiguities when read with the 
provisions agreed to herein. 

1.  Miscellaneous: 
a. Clause Control.  Due to the volume of vender and independent contractor agreements submitted 

to the Town of Smithfield that would be too time consuming to redraft, this miscellaneous 
paragraph (subparagraphs a-n) is being inserted in Town Contracts and the provisions of this 
miscellaneous paragraph will control over all other provisions of the contract. 

b. Merger and Modification.  This instrument constitutes the entire agreement between the parties 
and supersedes any and all prior agreements, arrangements and understandings, whether oral or 
written, between the parties.  All negotiations, correspondence and memorandums passed 
between the parties hereto are merged herein and this agreement cancels and supersedes all prior 
agreements between the parties with reference thereto.  No modification of this instrument shall 
be binding unless in writing, attached hereto, and signed by the party against whom or which it is 
sought to be enforced. 

c. Waiver.  No waiver of any right or remedy shall be effective unless in writing and nevertheless 
shall not operate as a waiver of any other right or remedy or of the same right or remedy on a 
future occasion. 

d. Caption and Words.  The captions and headings contained herein are solely for convenience and 
reference and do not constitute a part of this instrument.  All words and phrases in this instrument 
shall be construed to include the singular and plural number, and the masculine, feminine or 
neuter gender, as the context requires. 

e. Binding Effect.  This instrument shall be binding upon and shall insure to the benefit of the 
parties and their heirs, successors and permitted assigns. 

f. North Carolina Law.  This instrument shall be construed in accordance with the laws of North 
Carolina without giving effect to its conflict of laws principles. 
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g. Forum Selection.  In any action arising from or to enforce this agreement, the parties agree (a) to 
the jurisdiction and venue exclusively of the state courts in Johnston County, North Carolina. 

h. Limitation of Liability.  No party will be liable to another party, or to the extent this agreement 
may limit the same to any third party, for any special, indirect, incidental, exemplary, 
consequential or punitive damages arising out of or relating to this agreement, whether the claims 
alleges tortuous conduct (including negligence) or any other legal theory. 

i. Two Originals.  This instrument may be executed in two (2) or more counterparts as the parties 
may desire, and each counterpart shall constitute an original. 

j. Follow Through.  Each party will execute and deliver all additional documents and do all such 
other acts as may be reasonably necessary to carry out the provisions and intent of this 
instrument. 

k. Authority.  Any corporate party or business entities and its designated partners, venturers, or 
officers have full and complete authority to sell, assign and convey the contracts and assume the 
obligations referred to herein; said corporations or entities are in good standing under North 
Carolina law. 

l. Severability.  If any one or more of the terms, provisions, covenants or restrictions of this 
agreement shall be determined by a Court of competent jurisdiction to be invalid, void or 
unenforceable, the remainder of the terms, provisions, covenants and restrictions of this Contract 
shall remain in full force and effect and shall in no way be affected, impaired or invalidated.  If, 
moreover, any one or more of the provisions contained in this Contract shall for any reason be 
determined by a Court of competent jurisdiction to be excessively broad as to duration, 
geographical scope, activity or subject, it shall be construed, by limiting or reducing it, so as to be 
enforceable to the extent compatible with the then applicable law. 

m. Contract Termination.  The Town may terminate this contract without cause on 5 days’ notice. 
n. Pre-Audit Certification.  This instrument has been preaudited in the manner required by the Local 

Government Budget and Fiscal Control Act to assure compliance with NCGS 159-28. 
  ________________________ 

              Andrew Harris, Town Budget Officer 
 

IN WITNESS WHEREOF, the parties hereto have executed this First Amendment to Agreement 
as of the day and year first above written. 

Town: 
 

 
 
      By:  ____________________________________ 
       Michael. L. Scott, Town manager 
 
 
 
 
      CONTRACTOR: _______________ 
         
             
      By: _______________________________________ 
 
      Business Name: _____________________________ 
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Business Items 





 

Request for 
Town 
Council 
Action 

Business 
Item: 

Street 
Resurfacing 

Date: 11/18/2025 
  

 

Subject: Street Resurfacing   
Department: Public Works Department  

Presented by: Public Works Director - Lawrence Davis  
Presentation: Business Item 

 
Issue Statement  
  
 On October 21, 2025, at 9:00 am., the Town of Smithfield Public Works Department 

held its bid opening for the Fiscal Year 2025–2026 Resurfacing Project. A total of 20 
companies were contacted and invited to submit bids for this project of paving 23 
Streets. 5 bids were submitted for the work: 1.) Garris Grading and Paving, 2.) Daniel’s 
Inc of Garner, 3.) Fred Smith Company, 4.) S.T. Wooten Corporation, and 5.) Coastline 
Contracting Company LLC. Coastline Contracting Company LLC had the lowest bid. At 
Council’s request, references were to be provided and contacted to ensure this 
company’s reputation and work experience. 

Financial Impact 
 Amount of Bid:  $1,384,572.77 
  
Action Needed 
 Approve Contract Award: 

Approve awarding the Street Resurfacing Project FY 2025–2026 to the lowest 
responsible and responsive bidder as determined by the Public Works Department. 

 Approve Budget Allocation: 
Confirm and approve budget allocation, or transfer of funds necessary to support the 
awarded resurfacing contract. 

Recommendation 
 Per Council’s request, calls and emails were provided. 
  
Approved:  Town Manager  Town Attorney 
 

Attachments: 
1. Staff Report with References 
2. Street Resurfacing List 
3. Bid Listing 
4. Staff Email Reference 
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Staff 
Report 

Business 
Item: 

Street 
Resurfacing 

A total of 20 companies were contacted and invited to submit bids for this project. 

Companies Contacted: 

S.T. Wooten Corporation, Turner Asphalt Inc., Fred Smith Company, Raleigh Paving, Garris 
Grading and Paving Inc., Daniel’s Inc. of Garner, Tripp Brothers Inc., Lanier Construction 
Company Inc., Wayne Denton Contracting, Lucas Pavement Maintenance and Construction, 
RDU Paving Inc., Legion Asphalt Inc, JP Edwards Inc., Barnhill Contracting Company, Asphalt 
Service on Demand, Browe Construction Company, Coastline Contracting Company LLC, 
Construct Connect, Blythe Construction Company, and Prime Vender Inc. 

All received bids will be opened publicly at the date and time stated below: 

Bid Opening: October 21, 2025, at 9:00 A.M. 

Location: Public Works Building, 231 Hospital Rd., Smithfield, NC 27577 

The contract will be granted to the lowest responsible and responsive bidder in accordance 
with Town of Smithfield procurement policies and applicable North Carolina General Statutes. 

Date of Advertisement: 

October 2, 2025 
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4536-3 Technology Dr 
Wilmington, NC 28405 
(910) 602-6474 
 
October 22, 2025 
Project Experiences, References 
 

1. Project: Emerald Isle Mill and Pave 

   Mill and resurfacing of numerous city streets 
   Contract Value: $300,000 
   Town of Emerald Isle, Contacted: Frank Rush 252-241-6995 
   Completion Date: October 1, 2025  

 

Positive report from Frank Rush, said he used them for three significant 
jobs in the past years. They did a great job and he’s sure they would use 
them again. 

 

2. Project:        Pollocksville Mill and Pave 

   Mill and resurfacing of numerous city streets 
   Contract Value: $490,000 
   Town of Pollocksville, Contacted: Scott Godefroy 252-752-4135 x 244 
   Completion Date: May 2025  
 
Positive reports, no complaints other than additional work added on to 
the contract due to subgrade issues undenounced to the contractor. 
 

 

3. Project:        Boiling Springs Lakes 2024 and Drayton Rd 

   Mill to subgrade, place ABC, and pave 
   Contract Value: $1,368,000 
   Town of Boiling Springs, Contacted: Aaron Harward 910-443- 3758  
   Completion Date: August 2024 
 

Aaron Harward Good Reputation, they paved over a mile of streets for 
them. They are contracted to do more work for Boiling Springs Lake  
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Street Resurfacing list 25/26 year 

1.Blocks 399 to 100 of North Fourth Street to Market. 0.21miles
2.Blocks 499 to 199 North Fifth Street to Market. 0.36 miles
3.Blocks 100 to 399 of E. Johnston St. to South Fourth St. 0.21miles
4.Blocks 100 to 399 S. Second to E. Riverside.0.28miles
5.Blocks 500 to 799 of S. Fifth street. to 3010.47miles
6.Blocks 800 to 1999 of S. Fifth Street. to Brogden (Patch Work) 0.00 miles
7.Blocks 100 to Second of Wellons (Traffic loops need to be replaced) 0.01miles
8.Blocks 200 to 499 of Sanders to South Vermont. 0.28 miles
9.Blocks 1200 to 900 of S. First street. To Sanders 0.42 miles
10.Blocks 1200 to 900 of S. Vermont. To Sanders 0.42 miles
11.All of Underwood to the end. 0.48miles
12 All of Carolina to the end.  0.48 miles
13. Blocks Blount St. to Midway or to 301.   0.30 miles or to 0.60 miles
14.Blocks 899 to 800   of Midway. to West.  0.10 miles
15. Blocks 1000 to 800 of Third Ave. to West. 0.05 miles
16. Blocks 999 to 800 of West St. to North.  0.10 miles
17.Blocks 400 of MLK. to College Rd.  0.20 miles or to Brogden Rd. 0.90 miles
18. E. Lee Street. to MLK 0.13
19.Blocks of Afton. to Brookwood Dr.   0.19 miles
20. All of N. Roderick.  0.13 miles
21. All of Milton. 0.10 miles
22. All of N. Rodgers.0.13 miles
23.Block 300-399 South Fourth street
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Lawrence Davis 

From: 

Sent: 

To: 

Cc: 

Subject: 

Kimberly Pickett 

Friday, October 24, 2025 8:02 AM 

William Nelson 

Lawrence Davis; Kimberly Pickett 

RE: Reference for Coastline Contracting, Inc. 

Thank you very much for the reference and the quick response! 

7(j,m6er(y <[. <Pic�tt, ?lf<PJl 
Assistant Town Manager 

Town of Smithfield 

C - (252)-916-7525 

O -(919)934-2116 ext 1102 

F - (919)989-8937 

www.smithfield-nc.com 

From: William Nelson <william_nelson@pender.k12.nc.us> 

Sent: Friday, October 24, 2025 8:00 AM 

To: Kimberly Pickett <kimberly.pickett@smithfield-nc.com> 

Subject: Reference for Coastline Contracting, Inc. 

Good morning Ms. Pickett, 
My name is William Nelson, and I serve as the Director of Construction for Pender County Schools. I am 

pleased to provide a reference regarding Coastline Contracting, Inc., who recently completed work at 
Rocky Point Elementary School. 
I was very pleased with both the performance and professionalism of Coastline Contracting throughout 

the project. Mr. Tingen and his team were extremely respectful of the daily operations of our school 
system, particularly during pa.rent and bus arrival and departure times. They coordinated closely with 
school staff to ensure preparations were made and communications were sent to the community in 
advance of any construction activities. 

The project started on time, was completed on schedule, and remained within budget-with no hidden 
or unexpected costs. The workmanship was excellent, and their team maintained clear communication 
throughout. 

I would highly recommend Coastline Contracting for future work. In fact, we are already in the process 
of scheduling additional projects with them within our district. 

Please don't hesitate to reach out if you have any further questions. 
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Lawrence Davis 

From: 

Sent: 

To: 

Kimberly Pickett 

Thursday, October 23, 2025 8:24 AM 

Toni Floyd; Lawrence Davis 

Subject: Re: Coastline Contracting Inc 

Thank you for getting back to me! 

Thanks, 

l<im 

Sent from my iPhone 

On Oct 23, 2025, at 8:21 AM, Toni Floyd <admin@townofpollocksville.com> wrote: 

They did a good job for us. The project did go over budget, but that was due to some pre­

existing conditions that neither we nor the engineer knew about. We basically had a 

sinkhole under the pavement on one of our streets that was discovered when they were 

milling the old pavement. 

Toni Floyd 

Town Clerk/Finance Officer 

Town of Pollocksville 

PO Box 97 

Pollocksville, NC 28573 

Phone 252-224-9831 

Fax 252-224-4306 

On Wed, Oct 22, 2025 at 11 :12 AM Kimberly Pickett <kimberly,pjckett@smithfield­

nc.com> wrote: 

Good morning Ms. Floyd, 

The Town of Smithfield is looking into references for Coastline Contracting Inc, and we see 

that they have done some work for the Town of Pollocksville. Would you be willing to tell 

us how they did? Did they complete the work on time, within the budget and did you have 

any issues with the company? 

Thank you, 
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Request for 
Town 
Council 
Action 

Business 
Item: 

 

W.T.B.C. 
LLC 
Contract 

Date: 11/18/2025 
  

 

Subject: W.T.B.C. LLC Contract 
Department: General Government 

Presented by: Assistant Town Manager – Kim Pickett 
Presentation: Business Agenda Item 

 
Issue Statement  
 The Town of Smithfield is entering into a 20-year lease with W.T.B.C. LLC for the use 

of a stadium at Community Park (500 M. Durwood Stephenson Parkway) 
  
Financial Impact 

• $1 annual lease payment for the first and second year: 2026 & 2027 
• $10,000 annual lease payment in 2028 
• $12,250 annual lease payment in 2029 
• $25,000 annual lease payment for the next five years (2030 – 2034) 
• 2% annual increase for the next five-year stanza (2035 – 2039) 
• Lease payment will remain level at 2039 until 2044 
• In 2044, lease payment will increase by 5% (from the 2039 level) and maintain at 

this rate until 2047 when another 5% increase will start with the 5-year automatic 
roll-over extension 

 
Action Needed 
 Approval for the Town of Smithfield to move forward with W.T.B.C. LLC  

  
Recommendation 
     Staff recommends approval.   
  
Approved:  Town Manager  Town Attorney 
 
 

Attachments: 
1. Staff Report  
2. Contract  
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STAFF 
REPORT 

 Business 
    Item: 

 

W.T.B.C. 
LLC 
Contract 

  
 

 
 
The Town of Smithfield is requesting approval to enter a contract with W.T.B.C. LLC (a.k.a. 
the Tobs) for the use a coastal league baseball facility – to include concession stands, 
meeting rooms, locker rooms, baseball field and stadium storage areas – at the Smithfield 
Community Park located at 500 M. Durwood Stephenson Parkway.  Terms of the contract 
are 20-year lease with a 5-year automatic roll-over extension. 

• $1 annual lease payment for the first and second year: 2026 & 2027 
• $10,000 annual lease payment in 2028 
• $12,250 annual lease payment in 2029 
• $25,000 annual lease payment for the next five years (2030 – 2034) 
• 2% annual increase for the next five-year stanza (2035 – 2039) 
• Lease payment will remain level at 2039 until 2044 
• In 2044, lease payment will increase by 5% (from the 2039 level) and maintain at this 

rate until 2047 when another 5% increase will start with the 5-year automatic roll-
over extension 

 
Additional terms of the contract include water and sewer utilities, as well as refuse services.  
Electrical and Internet are the responsibility of the Tobs. 
 
The Town will maintain control of naming rights of the Stadium and Field, which allows those 
proceeds to go towards stadium costs.  Further, the Town will be responsible for the following 
areas: Stadium construction, maintenance and repair; Stadium sound system hardware and 
maintenance; Video or score board hardware and maintenance; Pesticide applications and 
turf aeration. 
 
The Tobs will be responsible for playing surface management; stadium maintenance (pre 
and post-game maintenance, bathroom/dugout maintenance, as well as clubhouse/locker 
room/office cleaning); Concession Facilities; Clubhouse/Office Facilities; Supplies (chalk, 
toilet paper, paper towels, trash bags, lines, Turface, Field Paint); all security at Tobs events. 
 
Funding sources on Construction of stadium: 
           TOS Economic Development Fund: $2,000,000 
           TOS Tourism Budget:                        584,187 
           TOS Capital Budget (TH Plans):          250,000 
   Bingham Park Fund:          365,789 
           TOS Park in Lieu Funds:                     300,024 
           JCVB Budget:                                    500,000            
           Johnston County:                            2,000,000 
                                                    Total:  $6,000,000 
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Town of Smithfield/W.T.B.C. LLC Lease Agreement 

This Lease Agreement, (the "Lease") is made effective as of this day, ____________ 2025, 
by and between the Town of Smithfield (herein after referred to as the "Town") and 
W.T.B.C. LLC (herein referred to as the Tobs). 

Recitals 

A. The Tobs desire to continue their operation in Smithfield, NC and desire to lease a 
portion of Community Park (500 M. Durwood Stephensen Parkway, Smithfield, NC 
27577), which will include concession stands, meeting rooms, locker rooms, 
Baseball Field and stadium storage areas referred to as Community Park Stadium 
(herein referred to as the "stadium").  

B. The Town and the Tobs desire to provide the citizens of Smithfield and Johnston 
County and other persons the opportunity to attend and view amateur/collegiate 
summer baseball consistent with the Coastal Plain League (CPL) . 

C. The Town and the Tobs desire to enter into a written agreement to effectuate the 
above purposes and to set forth in detail their respective rights and obligations in 
connection with the lease of the stadium by the Tobs, while maintaining the 
property for public use.  

NOW, THEREFORE, the parties hereto agree as follows: 

TERMS AND CONDITIONS 

In consideration of the mutual covenants and agreements set forth in the Lease, and other 
good and valuable consideration, the Town leases to the Tobs, and the Tobs leases from the 
Town, the Stadium and the site for the primary purpose of collegiate summer baseball and 
related activities pursuant to the terms and conditions set forth and explained in this Lease. 

 
ARTICLE 1  THE PROPERTY 
 
1. The Stadium. The Town of Smithfield will hire a firm to design and build the stadium largely 
upon the current DAV lot on the west side of the Community Park on Durwood Stephenson 
Highway adjacent to SSS High School.  The Town will have the sole responsibility for 
construction according to plans to be approved. Customers and fans may need  parking space for 
1500 cars during game nights with Customers having nonexclusive access to the existing parking 
space in the Town Park, Furthermore, the parties are looking for some overflow parking from the 
schools at Smithfield Middle just west of the park across Buffalo Road and at SSS High School 
just east of the park. 
 
2. Stadium improvements - Any Capital Improvements undertaken during the term of the lease 
must have the approval of the Town. 

 
ARTICLE II:  RENT TERMS AND PERIODIC RENT 
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This is a 20-year lease with 5-year automatic roll-over extension:  

a. $1.00 annual Lease payment for the first and second year: 2026 and 2027. 
b. 2028 an annual lease payment of $10,000. 
c. 2029 an annual lease payment of $12,250 
d. $25,000 annual lease payment for the next five years: 2030, 2031, 2032, 2033, 

2034  
i. 2% annual increase for the next five-year stanza: 2035 – 2039 

ii. Lease payment will remain at the 2039 level until 2044 
iii. In 2044, lease payment will increase by 5% from the 2039 level 

and maintain at this rate until 2047 when another 5% increase will 
start with the 5-year automatic roll-over extension. 

iv. Lease payment includes water and sewer stadium utilities:  
v. Electrical costs and internet costs are the responsibility of Tobs. 

vi. Lease payment schedule: 5 equal monthly installments beginning 
Calendar Year 2028:  

e. April 15, May 15, June 15, July 15, August 15 
f. Office Space  and office utilities provided by the Town until stadium offices 

are available on site: Enough to host 2 people.  

ARTICLE III:  Parties Rights to Possession 
 

Tobs shall have non-exclusive rights to the stadium as follows: 

1. Use by the Tobs.  

The Tobs may use and provide for use of the Stadium for Amateur Baseball 
Games, events and Concessions as follows with Tobs having exclusive rights at 
the following periods: 

a) May 1st  through November 15th  — Exclusive Rights-Tobs 

1.) The Tobs shall not allow the use of the Stadium by any 
professional baseball team without the advance written approval of the 
Town. Professional baseball teams shall include teams with major or 
minor league recognition or status. 

 
2.Scheduling of Games and Activities.  
 
The Parks and Recreation Department of the Town shall schedule dates for the playing of 
recreation, amateur adult/youth, high school, Town-league games, Tob’s uses and such 
other events  for public use from November 16 – April 30th. The Tobs will retain first 
priority position for the scheduling of event dates at the stadium during this time period, 
however the Town will have priority for events it schedules at least 60 calendar days in 
advance of the event, during times when the stadium is not scheduled for other such uses. 
The Town and the Tob’s organizations will faithfully work together to schedule games 
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and events during this time period.  
 

a. Exclusive Areas for TOBs  The Tobs shall have exclusive control of all 
concession sales and concession facilities for all Tob’s events at the stadium.  
 

i.  The Tobs shall have exclusive control of stadium advertising: outfield 
fence signage, video boards, grandstand seats, grandstand signage 
throughout the stadium. The Town will have the right to refuse any 
advertising that is not consistent with the Town’s mission or its public 
perception. Advertising space will be made available to recognize the 
Town, Johnston County and the Johnston County Visitor’s Bureau.  

 
ii. The Town will maintain control of naming rights of the Stadium and 

Field with proceeds going toward stadium costs. 
 

b. The Tobs agree to indemnify and hold harmless the Town of Smithfield for any 
claim of any person for injury to life, person, or property or for any claim or cause 
whatsoever not caused by the negligence of the Town of Smithfield. 

 

 
Article IV: STADIUM RESPONSIBILITIES 
 
1.Town responsibilities 
 

a. Stadium Infrastructure construction, maintenance and repair 
b. Stadium Sound system hardware and maintenance 
c. The Town will provide dumpster services and be responsible for having dumpster 

emptied as needed. 
d. Video or score board hardware and maintenance 
e. The Town will be responsible for pesticide applications and turf aeration:  

i. Turf Management: Year-round Spraying and fertilizing 
ii. Turf (Grass) Top Dressing – if needed  

iii. Turf aeration – twice annually 
iv. Annual laser grading of infield dirt  
v. Artificial turf replacement: foul areas, home plate, bullpen. 

f.  Scoreboard / Lights / PA System - The Town shall present the Stadium to the Tobs May 
15th of each year with a safe and operational scoreboard, field lights and PA system 
 

2.Tobs responsibilities 
 

a. Playing Surface Management will be the responsibility of the Tobs, to include 
mowing and edging (including in stadium and field mowing). 
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b. Stadium Infrastructure maintenance 
i. Pre-game stadium preparation 

ii. Infield drag/watering/field lining 
iii. Post-game stadium clean-up 
iv. Bathroom Maintenance 
v. Dugout Maintenance 

vi. Clubhouse/Locker room/Office cleaning  
 

c. The Tobs will be responsible for the following supplies:  
 

i. Chalk,  toilet paper, paper towels, trash bags, liners, Turface, 
Field Paint 

ii. Concession Facilities 
iii. Cooking/Refrigeration equipment 
iv. Point of Sale equipment 
v. Video Surveillance equipment 

vi. Point of Sale Kiosks 
vii. Clubhouse/Office Facilities 

viii. Locker room Furniture 
ix. Office Furniture 
x. Entertainment Hardware: TV’s, Sound System 

xi. Concession Facilities 
xii. Cooking/Refrigeration equipment 

xiii. Point of Sale equipment 
xiv. The Tobs will be responsible for security at all Tobs events. 

ARTICLE V: STAFFING 

Tobs, at its sole expense, shall be responsible for staffing of all stadium, parking and 
related facilities for Tobs sponsored events.  Town will staff all stadium events that the town 
sponsors. 

1. Concessions/Concessions Facilities - The Tobs shall have the exclusive, year-round 
right to operate the concessions facilities, including but not limited to, food, candy, 
drinks and novelty sales for all Tobs sponsored events in the Stadium. The Tobs 
Baseball Club is solely responsible for all product costs and staffing. The Tobs Baseball 
Club is solely responsible for obtaining all necessary permits and licenses. Concession 
equipment and non-attached restaurant equipment purchased by the Tobs are the sole 
property of the Tobs Baseball Club and will remain with the club in the event the Tobs 
organization or the Town of Smithfield does not renew the two party’s stadium 
agreement. All use of the Tobs concession equipment and restaurant facilities by the 
Town of Smithfield or other stadium leasers must be authorized, in advance, by the Tobs 
Baseball Club. The Town may utilize other concession arrangements, such as food trucks, for its 
events, should the Tobs not be able to provide these services.  
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2. Sale of Alcohol - The Tobs may sell beer subject to the rules and regulations set forth 

by the North Carolina Alcohol Beverage Commission and North Carolina General 
Statute 18b - 100 (6), and the Town of Smithfield rules and regulations. W.T.B.C. 
LLC franchise shall be permitted to serve beer at Community Park Stadium for all Tobs 
sponsored events.  

3. Advertising and promotion - The Tobs shall have exclusive advertising rights to the 
entire stadium. In addition, all radio, streaming, television and broadcast rights and 
privileges will be under the exclusive control of the Tobs. The Town will have the right 
to refuse any advertising that is not consistent with its mission/philosophy or its public 
perception. Advertising space will be made available to recognize the Town, Johnston 
County and the Johnston County Visitor’s Bureau.    

 
ARTICLE VI INSURANCE & INDEMNITY 
 

1. To the fullest extent permitted by laws and regulations, Tobs shall indemnify and hold harmless the 
TOWN and its officials, agents, and employees from and against all claims, damages, losses, and 
expenses, direct, indirect, or consequential (including but not limited to fees and charges of 
engineers or architects, attorneys, and other professionals and costs related to court action or 
mediation) arising out of or resulting from Tobs (or its officials’, employees’ or contractors’) 
negligence performance of this Contract.  This indemnification shall survive the termination of this 
Contract. 

 
 2.  In addition, Tobs shall comply with the North Carolina Workers’ Compensation Act and shall 

provide for the payment of workers’ compensation to its employees in the manner and to the extent 
required by such Act.  Additionally, Tobs shall maintain, at its expense, the following minimum 
insurance coverage:  

 $1,000,000 Professional liability insurance that includes coverage for claims arising from 
professional negligence, including design errors or omissions 

 $1,000,000 per occurrence /$2,000,000 aggregate---Combined Single Limit Bodily Injury and 
Property Damage 

 Tenant’s insurance on all Tobs fixtures or personality at the Stadium or any improvements 
thereto in an amount of not less than $500.000. 

  
3. Tobs, upon execution of this Contract, shall furnish to the Town a Certificate of Insurance reflecting 
the minimum limits stated above, including professional liability insurance. The Certificate shall 
provide for thirty-(30) days advance written notice in the event of a decree , termination or cancellation 
of coverage. Providing and maintaining adequate insurance coverage is a material obligation of the 
Tobs.  All such insurance shall meet all laws of the State of North Carolina.  Such insurance coverage 
shall be obtained from companies that are authorized to provide such coverage and that are authorized 
by the Commissioner of Insurance to do business in North Carolina.  Nothing contained in this section 
shall be deemed to constitute a waiver of the sovereign immunity of the TOWN, which immunity is 
hereby reserved to the TOWN. 

 
ARTICLE VI DEFAULT, REMEDIES, LITIGATION. 
 

1.  North Carolina Law.  This instrument shall be construed in accordance with the laws of North 
Carolina without giving effect to its conflict of laws principles. 
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2.  Forum Selection.  In any action arising from or to enforce this agreement, the parties agree (a) to the 
jurisdiction and venue exclusively of the state courts in Johnston County, North Carolina. 
 
3.  Limitation of Liability.  No party will be liable to another party, or to the extent this agreement may 
limit the same to any third party, for any special, indirect, incidental, exemplary, consequential or 
punitive damages arising out of or relating to this agreement, whether the claims alleges tortuous 
conduct (including negligence) or any other legal theory. 
 
4.  Mediation.  Either party frustrated by a dispute with the other or contemplating litigation against the 
other must file for a mediation with a certified NC Bar mediator within 30 days of notifying the other 
of the claim and the parties shall conduct the mediation within 60 days and locate a mediator who can 
do so. 

ARTICLE VII: MISCELLANEOUS 
 

a. Merger and Modification.  This instrument constitutes the entire agreement between the parties 
and supersedes any and all prior agreements, arrangements and understandings, whether oral or 
written, between the parties.  All negotiations, correspondence and memorandums passed 
between the parties hereto are merged herein and this agreement cancels and supersedes all prior 
agreements between the parties with reference thereto.  No modification of this instrument shall 
be binding unless in writing, attached hereto, and signed by the party against whom or which it is 
sought to be enforced. 

b. Waiver.  No waiver of any right or remedy shall be effective unless in writing and nevertheless 
shall not operate as a waiver of any other right or remedy or of the same right or remedy on a 
future occasion. 

c. Caption and Words.  The captions and headings contained herein are solely for convenience and 
reference and do not constitute a part of this instrument.  All words and phrases in this instrument 
shall be construed to include the singular and plural number, and the masculine, feminine or 
neuter gender, as the context requires. 

d. Binding Effect.  This instrument shall be binding upon and shall insure to the benefit of the 
parties and their heirs, successors and permitted assigns. 

e. Two Originals.  This instrument may be executed in two (2) or more counterparts as the parties 
may desire, and each counterpart shall constitute an original. 

f. Follow Through.  Each party will execute and deliver all additional documents and do all such 
other acts as may be reasonably necessary to carry out the provisions and intent of this 
instrument. 

g. Authority.  Any corporate party or business entities and its designated partners, venturers, or 
officers have full and complete authority to sell, assign and convey the contracts and assume the 
obligations referred to herein; said corporations or entities are in good standing under North 
Carolina law. 

h. Severability.  If any one or more of the terms, provisions, covenants or restrictions of this 
agreement shall be determined by a Court of competent jurisdiction to be invalid, void or 
unenforceable, the remainder of the terms, provisions, covenants and restrictions of this Contract 
shall remain in full force and effect and shall in no way be affected, impaired or invalidated.  If, 
moreover, any one or more of the provisions contained in this Contract shall for any reason be 
determined by a Court of competent jurisdiction to be excessively broad as to duration, 
geographical scope, activity or subject, it shall be construed by limiting or reducing it, so as to be 
enforceable to the extent compatible with the then applicable law. 
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i. Pre-Audit Certification.  This instrument has been pre-audited in the manner required by the 
Local Government Budget and Fiscal Control Act to assure compliance with NCGS 159-28. 

 
 

  ________________________ 
                Andrew Harris, Town Finance Director 
 

j. Transfer. - This Lease may be transferred from W.T.B.C. LLC to another entity only 
with written approval from the Town. W.T.B.C. LLC shall submit the request for any 
such transfer to the Town in writing. In case of approval of such a transfer, the parties 
to the Lease remain bound by all the conditions and stipulations of this Lease. 

k. Notices  -Any notice required by the Town or the Tobs by the tenants of this Lease, shall 
be in writing and be deemed given and received on the date of the mailing of such notice 
in writing to the Town or the Tobs by certified registered mail with any notice to the 
Town made to the Town Manager at Town Hall, Market Street,  PO Box 761 
Smithfield, N.C. 

 
 
This Agreement now therefore executed as each party hereunto sets their hand and seal as of the 
date first mentioned above. 
 
 
         
 
W.T.B.C. LLC      Town of Smithfield 
 
 
______________________________         
             
        
 
 
       Date                                      Date 
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Request for 
Town 
Council 
Action 

Business 
Agenda 

Baseball 
Venue 

Date: 11/18/2025 
  

 

Subject: Baseball Venue Construction Contract 
Department: Parks and Recreation Department 

Presented by: Parks and Recreation Director - Gary Johnson 
Presentation: Business Agenda Item 

 
Issue Statement  
 The Parks and Recreation Department is requesting consideration and approval to 

enter into a contract with Muter Construction, Inc for the design and construction of 
the Baseball Venue to be located at 1500 Buffalo Road (at Smithfield Community Park) 

  

Financial Impact 
 Amount of Bid & Agreement:   GMP $6,000,000 
  

Action Needed 
 Approval to enter into a contract with Muter Construction, Inc to provide design service 

and construction of a baseball for the GMP $ 6,000,000.  
  

Recommendation 
 Approval to enter into a contract with Muter Construction, Inc to provide design 

service and construction of a baseball for the GMP $ 6,000,000. 
  
Approved:  Town Manager  Town Attorney 
 
 

Attachments: 
1. Staff Report 
2. Muter Construction Contract for Design/Build Services 
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Staff 
Report 
 

Business 
Agenda: 

Baseball 
Venue 

    

 
At the October 7, 2025 Town Council Meeting, the Parks and Recreation department was 
approved to enter contract negotiations with Muter Construction, Inc for design/build 
services for a baseball venue to serve as the home of a Coastal Plains League Baseball Team 
as well as other programs and events sponsored by the team and the town.  This was after 
going through the process of a Request for Qualifications, evaluations of the statements of 
qualifications received, interviews, and selection. 
 
Through the process, Muter Construction, Inc was selected for the design/project.  After 
discussions with Muter Construction, contract parameters were agreed upon.  Muter 
Construction has submitted a design/build contract for the baseball venue with a guaranteed 
maximum price of $ 6,000,000.  The venue will be designed to stay within the budget 
provided. 
 
The scope of work includes: 
 

• Installation of field surface (natural grass and/or synthetic), infield skin, pitcher’s 
mound, bullpens, batter/catcher’s box, and warning track. Field layout will be in 
accordance with NCAA rules and regulations.  

•  Irrigation System: Design and installation by a qualified specialist  
•  Field Accessories: Installation of bases, pitching rubber, base anchors, and home plate 
•  Covered spectator seating, including a section for premium seating  
•  Modern press box with media and broadcasting capabilities  
•  Locker rooms for home team, visiting teams, and umpires.  
•  Concession stands and public restrooms  
•  Merchandise retail space  
•  Administrative offices and storage facilities  
•  Sufficient parking for public and staff  
•  Outdoor gathering spaces and entry plazas 

 
The Parks and Recreation Department is requesting approval to enter into a contract with 
Muter Construction for the design/build of the baseball venue for the guaranteed maximum 
price of $ 6,000,000. 
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Standard Form of Agreement Between Owner and Design-Builder 

AIA Document A141 – 2014. Copyright © 2004 and 2014. All rights reserved. “The American Institute of Architects,” “American Institute of Architects,” “AIA,” the 
AIA Logo, and “AIA Contract Documents” are trademarks of The American Institute of Architects. This draft was produced at 20:23:21 EDT on 10/14/2025 under 
Subscription No.20250117146 which expires on , is not for resale, is licensed for one-time use only, and may only be used in accordance with the AIA Contract 
Documents® Terms of Service. To report copyright violations, e-mail docinfo@aiacontracts.com. 
User Notes:  (640e2aedf442e4498d0967f0) 

ADDITIONS AND DELETIONS:  

The author of this document may 

have revised the text of the original 

AIA standard form. An Additions and 

Deletions Report that notes 

revisions to the standard form text is 

available from the author and should 

be reviewed. A vertical line in the left 

margin of this document indicates 

where the author has added to or 

deleted from the original AIA text. 

This document has important legal 

consequences. Consultation with an 

attorney is encouraged with respect 

to its completion or modification. 

Consultation with an attorney is also 

encouraged with respect to 

professional licensing requirements 

in the jurisdiction where the Project 

is located. 

ELECTRONIC COPYING of any 

portion of this AIA®  Document to 

another electronic file is prohibited 

and constitutes a violation of 

copyright laws as set forth in the 

footer of this document. 

AGREEMENT made as of the  4     day of     November  in the year     2025 

(In words, indicate day, month and year.) 

BETWEEN the Owner: 

(Name, legal status, address and other information) 

Town of Smithfield 

600 M. Durwood Stephenson Parkway 

PO Box 2344 

Smithfield, NC 27577 

Attn. Gary Johnson 

and the Design-Builder: 

(Name, legal status, address and other information) 

Muter Construction, LLC 

111 E. Vance Street 

Zebulon, NC 27597 

Attn. Greg Driver 

for the following Project: 

(Name, location and detailed description) 

New Baseball Venue

1500 Buffalo Rd. 

Smithfield, NC 27577 

The Owner and Design-Builder agree as follows. 
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A      DESIGN-BUILD AMENDMENT 

B      INSURANCE AND BONDS 

C      SUSTAINABLE PROJECTS 

ARTICLE 1   GENERAL PROVISIONS

§ 1.1 Owner’s Criteria

This Agreement is based on the Owner’s Criteria set forth in this Section 1.1.

(Note the disposition for the following items by inserting the requested information or a statement such as “not applicable” or

“unknown at time of execution.” If the Owner intends to provide a set of design documents, and the requested information is

contained in the design documents, identify the design documents and insert “see Owner’s design documents” where

appropriate.)

§ 1.1.1 The Owner’s program for the Project:

(Set forth the program, identify documentation in which the program is set forth, or state the manner in which the program

will be developed.)
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The facility should be designed to accommodate approximately 1,500 spectators and will include, but is not limited to: 

• Installation of field surface (natural grass and/or synthetic), infield skin, pitcher’s mound, bullpens,

batter/catcher’s box, and warning track. Field layout will be in accordance to NCAA rules and regulations.

• Irrigation System: Design and installation by a qualified specialist

• Field Accessories: Installation of bases, pitching rubber, base anchors, and home plate

• Covered spectator seating, including a section for premium seating

• Modern press box with media and broadcasting capabilities

• Locker rooms for home and visiting teams

• Concession stands and public restrooms

• Merchandise retail space

• Administrative offices and storage facilities

• Sufficient parking for public and staff

• Outdoor gathering spaces and entry plazas

The Owner’s programming shall be altered through material sections and other agreeable design selections/decisions to fit 

within the advertised allocated budget. 

§ 1.1.2 The Owner’s design requirements for the Project and related documentation:

(Identify below, or in an attached exhibit, the documentation that contains the Owner’s design requirements, including any

performance specifications for the Project.)

The Owner’s design requirements for the project are set forth in the attached RFQ dated September 5, 2025.  Any additional 

requirements will be made known at the beginning of the initial design phase.     

§ 1.1.3 The Project’s physical characteristics:

(Identify or describe, if appropriate, size, location, dimensions, or other pertinent information, such as geotechnical reports;

site, boundary and topographic surveys; traffic and utility studies; availability of public and private utilities and services;

legal description of the site; etc.)

The project site consists of a combination of three (3) parcels of property owned by the Town of Smithfield with the road 

access property of 1500 Buffalo Rd, Smithfield, NC 27577 consisting of 3.44A, a 4.22A parcel of land connected to the 

existing Smithfield Community Park, and an approximate 1.67A parcel land that is connected to the Smithfield Community 

Park.     

§ 1.1.6 The Owner’s budget for the Work to be provided by the Design-Builder is set forth below:

(Provide total for Owner’s budget, and if known, a line item breakdown of costs.)

$6,000,000.00 – Six Million Dollars and Zero Cents

§ 1.1.7 The Owner’s design and construction milestone dates:

.1      Design phase milestone dates: 

Schematic Design – 12/19/2025 

Design Development – 02/06/2026 

Construction Documents – 03/13/2026 

.2      Submission of Design-Builder Proposal: 

November 4, 2025 

3. Substantial Completion date:

October 1, 2026
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§ 1.1.8 The Owner requires the Design-Builder to retain the following Architect, Consultants and Contractors at the Design-

Builder’s cost:

(List name, legal status, address and other information.)

1. Architect

CRA Architects

2. Consultants

Dean Arp Structural Engineering

Withers Ravanel

EDi

.3     Contractors

Carolina Green

RiverWILD

WATCO

Pitt Electric

§ 1.1.10 The Design-Builder shall confirm that the information included in the Owner’s Criteria complies with applicable laws,

statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities.

§ 1.1.10.1 If the Owner’s Criteria conflicts with applicable laws, statutes, ordinances, codes, rules and regulations, or lawful

orders of public authorities, the Design-Builder shall notify the Owner of the conflict.

§ 1.1.11 If there is a change in the Owner’s Criteria, the Owner and the Design-Builder shall execute a Modification in

accordance with Article 6.

§ 1.1.12 If the Design-Builder and Contractor intend to transmit Instruments of Service or any other information or

documentation in digital form, or utilize building information modeling, they shall endeavor to establish written protocols

governing the development, use, transmission, reliance, and exchange of digital data, including building information

modeling.

§ 1.2 Project Team

§ 1.2.1 The Owner identifies the following representative in accordance with Section 7.1.1:

(List name, address and other information.)

Gary Johnson 

§ 1.2.4 The Design-Builder identifies the following representative in accordance with Section 3.1.2:

(List name, address and other information.)

Greg Driver – Project Executive 

Ryan Strickland – Preconstruction Lead 

Alex Freeman – Project Manager 

Perry Whitford – General Superintendent 

§ 1.2.5 Neither the Owner’s nor the Design-Builder’s representative shall be changed without ten days’ written notice to the

other party.

§ 1.3 Binding Dispute Resolution

For any Claim subject to, but not resolved by, mediation pursuant to Section 14.3, the method of binding dispute resolution

shall be the following:
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(Check the appropriate box. If the Owner and Design-Builder do not select a method of binding dispute resolution below, or 

do not subsequently agree in writing to a binding dispute resolution other than litigation, Claims will be resolved by litigation 

in a court of competent jurisdiction.) 

[      X       ]     Arbitration pursuant to Section 14.4 

[  ]      Litigation in a court of competent jurisdiction 

§ 1.4 Definitions

§ 1.4.1 Design-Build Documents. The Design-Build Documents consist of this Agreement between Owner and Design-Builder

and its attached Exhibits (hereinafter, the “Agreement”); other documents listed in this Agreement; and Modifications issued

after execution of this Agreement. A Modification is (1) a written amendment to the Contract signed by both parties, including

the Design-Build Amendment, (2) a Change Order, or (3) a Change Directive.

§ 1.4.2 The Contract. The Design-Build Documents form the Contract. The Contract represents the entire and integrated

agreement between the parties and supersedes prior negotiations, representations or agreements, either written or oral. The

Contract may be amended or modified only by a Modification. The Design-Build Documents shall not be construed to create a

contractual relationship of any kind between any persons or entities other than the Owner and the Design-Builder.

§ 1.4.3 The Work. The term “Work” means the design, construction and related services required to fulfill the Design-Builder’s

obligations under the Design-Build Documents, whether completed or partially completed, and includes all labor, materials,

equipment and services provided or to be provided by the Design-Builder. The Work may constitute the whole or a part of the

Project.

§ 1.4.4 The Project. The Project is the total design and construction of which the Work performed under the Design-Build

Documents may be the whole or a part, and may include design and construction by the Owner and by separate contractors.

§ 1.4.5 Instruments of Service. Instruments of Service are representations, in any medium of expression now known or later

developed, of the tangible and intangible creative work performed by the Design-Builder, Contractor(s), Architect, and

Consultant(s) under their respective agreements. Instruments of Service may include, without limitation, studies, surveys,

models, sketches, drawings, specifications, digital models and other similar materials.

§ 1.4.6 Submittal. A Submittal is any submission to the Owner for review and approval demonstrating how the Design-Builder

proposes to conform to the Design-Build Documents for those portions of the Work for which the Design-Build Documents

require Submittals. Submittals include, but are not limited to, shop drawings, product data, and samples. Submittals are not

Design-Build Documents unless incorporated into a Modification.

§ 1.4.7 Owner. The Owner is the person or entity identified as such in the Agreement and is referred to throughout the Design-

Build Documents as if singular in number. The term “Owner” means the Owner or the Owner’s authorized representative.

§ 1.4.8 Design-Builder. The Design-Builder is the person or entity identified as such in the Agreement and is referred to

throughout the Design-Build Documents as if singular in number. The term “Design-Builder” means the Design-Builder or

the Design-Builder’s authorized representative.

§ 1.4.9 Consultant. A Consultant is a person or entity providing professional services for the Design-Builder for all or a portion

of the Work, and is referred to throughout the Design-Build Documents as if singular in number. To the extent required by the

relevant jurisdiction, the Consultant shall be lawfully licensed to provide the required professional services.

§ 1.4.10 Architect. The Architect is a person or entity providing design services for the Design-Builder for all or a portion of

the Work, and is lawfully licensed to practice architecture in the applicable jurisdiction. The Architect is referred to

throughout the Design-Build Documents as if singular in number.

§ 1.4.11 Contractor. A Contractor is a person or entity performing all or a portion of the construction, required in connection

with the Work, for the Design-Builder. The Contractor shall be lawfully licensed, if required in the jurisdiction where the

Project is located. The Contractor is referred to throughout the Design-Build Documents as if singular in number and means a
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Contractor or an authorized representative of the Contractor. 

§ 1.4.12 Confidential Information. Confidential Information is information containing confidential or business proprietary

information that is clearly marked as “confidential.”

§ 1.4.13 Contract Time. Unless otherwise provided, Contract Time is the period of time, including authorized adjustments, as

set forth in the Design-Build Amendment for Substantial Completion of the Work.

§ 1.4.14 Day. The term “day” as used in the Design-Build Documents shall mean calendar day unless otherwise specifically

defined.

§ 1.4.15 Contract Sum. The Contract Sum is the amount to be paid to the Design-Builder for performance of the Work after

execution of the Design-Build Amendment, as identified in Article A.1 of the Design-Build Amendment.

ARTICLE 2   COMPENSATION AND PROGRESS PAYMENTS

§ 2.1 Compensation for Work Performed Prior To Execution of Design-Build Amendment

§ 2.1.1 Unless otherwise agreed, payments for Work performed prior to Execution of the Design-Build Amendment shall be

made monthly. For the Design-Builder’s performance of Work prior to the execution of the Design-Build Amendment, the

Owner shall compensate the Design-Builder as follows:

Muter Construction will submit monthly pay applications based on milestone design progress of completed schematic design, 

completed design development, and construction documents.  If any design phase is lumped together, Muter Construction will 

lump progress payments into one monthly pay application.  During construction, Muter will submit monthly pay applications 

based on percent construction complete and for any stored material.         

§ 2.1.3 Compensation for Reimbursable Expenses Prior To Execution of Design-Build Amendment

§ 2.1.3.1 Reimbursable Expenses are in addition to compensation set forth in Section 2.1.1 and 2.1.2 and include expenses,

directly related to the Project, incurred by the Design-Builder and the Design-Builder’s Architect, Consultants, and

Contractors, as follows:

.1      Transportation and authorized out-of-town travel and subsistence;  

.2      Dedicated data and communication services, teleconferences, Project web sites, and extranets; 

.3      Fees paid for securing approval of authorities having jurisdiction over the Project; 

.4      Printing, reproductions, plots, standard form documents; 

.5      Postage, handling and delivery; 

.6      Expense of overtime work requiring higher than regular rates, if authorized in advance by the Owner; 

.7      Renderings, physical models, mock-ups, professional photography, and presentation materials requested by the 

Owner; 

.8      All taxes levied on professional services and on reimbursable expenses; and 

.9      Other Project-related expenditures, if authorized in advance by the Owner. 

§ 2.1.4 Payments to the Design-Builder Prior To Execution of Design-Build Amendment

§ 2.1.4.1 Payments are due within 30 days and payable upon presentation of the Design-Builder’s invoice.

§ 2.1.4.2 Records of Reimbursable Expenses and services performed on the basis of hourly rates shall be available to the

Owner at mutually convenient times for a period of two years following execution of the Design-Build Amendment or

termination of this Agreement, whichever occurs first.

§ 2.2 Contract Sum and Payment for Work Performed After Execution of Design-Build Amendment

For the Design-Builder’s performance of the Work after execution of the Design-Build Amendment, the Owner shall pay to

the Design-Builder the Contract Sum in current funds as agreed in the Design-Build Amendment.
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ARTICLE 3   GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT

§ 3.1 General

§ 3.1.1 The Design-Builder shall comply with any applicable licensing requirements in the jurisdiction where the Project is

located.

§ 3.1.2 The Design-Builder shall designate in writing a representative who is authorized to act on the Design-Builder’s behalf

with respect to the Project.

§ 3.1.3 The Design-Builder shall perform the Work in accordance with the Design-Build Documents. The Design-Builder shall

not be relieved of the obligation to perform the Work in accordance with the Design-Build Documents by the activities, tests,

inspections or approvals of the Owner.

§ 3.1.3.1 The Design-Builder shall perform the Work in compliance with applicable laws, statutes, ordinances, codes, rules and

regulations, or lawful orders of public authorities. If the Design-Builder performs Work contrary to applicable laws, statutes,

ordinances, codes, rules and regulations, and lawful orders of public authorities, the Design-Builder shall assume

responsibility for such Work and shall bear the costs attributable to correction.

§ 3.1.3.2 Neither the Design-Builder nor any Contractor, Consultant, or Architect shall be obligated to perform any act which

they believe will violate any applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public

authorities. If the Design-Builder determines that implementation of any instruction received from the Owner, including those

in the Owner’s Criteria, would cause a violation of any applicable laws, statutes, ordinances, codes, rules and regulations, or

lawful orders of public authorities, the Design-Builder shall notify the Owner in writing. Upon verification by the Owner that

a change to the Owner’s Criteria is required to remedy the violation, the Owner and the Design-Builder shall execute a

Modification in accordance with Article 6.

§ 3.1.4 The Design-Builder shall be responsible to the Owner for acts and omissions of the Design-Builder’s employees,

Architect, Consultants, Contractors, and their agents and employees, and other persons or entities performing portions of the

Work.

§ 3.1.5 General Consultation. The Design-Builder shall schedule and conduct periodic meetings with the Owner to review

matters such as procedures, progress, coordination, and scheduling of the Work.

§ 3.1.6 When applicable law requires that services be performed by licensed professionals, the Design-Builder shall provide

those services through qualified, licensed professionals. The Owner understands and agrees that the services of the Design-

Builder’s Architect and the Design-Builder’s other Consultants are performed in the sole interest of, and for the exclusive

benefit of, the Design-Builder.

§ 3.1.7 The Design-Builder, with the assistance of the Owner, shall prepare and file documents required to obtain necessary

approvals of governmental authorities having jurisdiction over the Project.

§ 3.1.8 Progress Reports

§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the Work. On a monthly basis, or

otherwise as agreed to by the Owner and Design-Builder, the Design-Builder shall submit written progress reports to the

Owner, showing estimated percentages of completion and other information identified below:

.1      Work completed for the period; 

.2      Project schedule status; 

.3      Submittal schedule and status report, including a summary of outstanding Submittals; 

.4      Responses to requests for information to be provided by the Owner;  

.5      Approved Change Orders and Change Directives; 

.6      Pending Change Order and Change Directive status reports;  

.7      Tests and inspection reports; 

.8      Status report of Work rejected by the Owner;  

.9      Status of Claims previously submitted in accordance with Article 14; 

.10    Cumulative total of the Cost of the Work to date including the Design-Builder’s compensation and 
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Reimbursable Expenses, if any; 

.11    Current Project cash-flow and forecast reports; and 

.12    Additional information as agreed to by the Owner and Design-Builder. 

§ 3.1.8.2 In addition, where the Contract Sum is the Cost of the Work with or without a Guaranteed Maximum Price, the

Design-Builder shall include the following additional information in its progress reports:

.1      Design-Builder’s work force report; 

.2      Equipment utilization report; and 

.3      Cost summary, comparing actual costs to updated cost estimates. 

§ 3.1.9 Design-Builder’s Schedules

§ 3.1.9.1 The Design-Builder, promptly after execution of this Agreement, shall prepare and submit for the Owner’s

information a schedule for the Work. The schedule, including the time required for design and construction, shall not exceed

time limits current under the Design-Build Documents, shall be revised at appropriate intervals as required by the conditions

of the Work and Project, shall be related to the entire Project to the extent required by the Design-Build Documents, shall

provide for expeditious and practicable execution of the Work, and shall include allowances for periods of time required for

the Owner’s review and for approval of submissions by authorities having jurisdiction over the Project.

§ 3.1.9.2 The Design-Builder shall perform the Work in general accordance with the most recent schedules submitted to the

Owner.

§ 3.1.10 Certifications. Upon the Owner’s written request, the Design-Builder shall obtain from the Architect, Consultants, and

Contractors, and furnish to the Owner, certifications with respect to the documents and services provided by the Architect,

Consultants, and Contractors (a) that, to the best of their knowledge, information and belief, the documents or services to

which the certifications relate (i) are consistent with the Design-Build Documents, except to the extent specifically identified

in the certificate, and (ii) comply with applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of

public authorities governing the design of the Project; and (b) that the Owner and its consultants shall be entitled to rely upon

the accuracy of the representations and statements contained in the certifications. The Design-Builder’s Architect,

Consultants, and Contractors shall not be required to execute certificates or consents that would require knowledge, services

or responsibilities beyond the scope of their services.

§ 3.1.11 Design-Builder’s Submittals

§ 3.1.11.1 Prior to submission of any Submittals, the Design-Builder shall prepare a Submittal schedule, and shall submit the

schedule for the Owner’s approval. The Owner’s approval shall not unreasonably be delayed or withheld. The Submittal

schedule shall (1) be coordinated with the Design-Builder’s schedule provided in Section 3.1.9.1, (2) allow the Owner

reasonable time to review Submittals, and (3) be periodically updated to reflect the progress of the Work. If the Design-

Builder fails to submit a Submittal schedule, the Design-Builder shall not be entitled to any increase in Contract Sum or

extension of Contract Time based on the time required for review of Submittals.

§ 3.1.11.2 By providing Submittals the Design-Builder represents to the Owner that it has (1) reviewed and approved them,

(2) determined and verified materials, field measurements and field construction criteria related thereto, or will do so and

(3) checked and coordinated the information contained within such Submittals with the requirements of the Work and of the

Design-Build Documents.

§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documents require Submittals

until the Owner has approved the respective Submittal.

§ 3.1.11.4 The Work shall be in accordance with approved Submittals except that the Design-Builder shall not be relieved of its

responsibility to perform the Work consistent with the requirements of the Design-Build Documents. The Work may deviate

from the Design-Build Documents only if the Design-Builder has notified the Owner in writing of a deviation from the

Design-Build Documents at the time of the Submittal and a Modification is executed authorizing the identified deviation. The

Design-Builder shall not be relieved of responsibility for errors or omissions in Submittals by the Owner’s approval of the

Submittals.

§ 3.1.11.5 All professional design services or certifications to be provided by the Design-Builder, including all drawings,
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calculations, specifications, certifications, shop drawings and other Submittals, shall contain the signature and seal of the 

licensed design professional preparing them. Submittals related to the Work designed or certified by the licensed design 

professionals, if prepared by others, shall bear the licensed design professional’s written approval. The Owner and its 

consultants shall be entitled to rely upon the adequacy, accuracy and completeness of the services, certifications or approvals 

performed by such design professionals. 

§ 3.1.12 Warranty. The Design-Builder warrants to the Owner that materials and equipment furnished under the Contract will

be of good quality and new unless the Design-Build Documents require or permit otherwise. The Design-Builder further

warrants that the Work will conform to the requirements of the Design-Build Documents and will be free from defects, except

for those inherent in the quality of the Work or otherwise expressly permitted by the Design-Build Documents. Work,

materials, or equipment not conforming to these requirements may be considered defective. The Design-Builder’s warranty

excludes remedy for damage or defect caused by abuse, alterations to the Work not executed by the Design-Builder, improper

or insufficient maintenance, improper operation, or normal wear and tear and normal usage. If required by the Owner, the

Design-Builder shall furnish satisfactory evidence as to the kind and quality of materials and equipment.

§ 3.1.13 Royalties, Patents and Copyrights

§ 3.1.13.1 The Design-Builder shall pay all royalties and license fees.

§ 3.1.13.2 The Design-Builder shall defend suits or claims for infringement of copyrights and patent rights and shall hold the

Owner and its separate contractors and consultants harmless from loss on account thereof, but shall not be responsible for such

defense or loss when a particular design, process or product of a particular manufacturer or manufacturers is required by the

Owner, or where the copyright violations are required in the Owner’s Criteria. However, if the Design-Builder has reason to

believe that the design, process or product required in the Owner’s Criteria is an infringement of a copyright or a patent, the

Design-Builder shall be responsible for such loss unless such information is promptly furnished to the Owner. If the Owner

receives notice from a patent or copyright owner of an alleged violation of a patent or copyright, attributable to the Design-

Builder, the Owner shall give prompt written notice to the Design-Builder.

§ 3.1.14 Indemnification

§ 3.1.14.1 To the fullest extent permitted by law, the Design-Builder shall indemnify and hold harmless the Owner, including

the Owner’s agents and employees, from and against claims, damages, losses and expenses, including but not limited to

attorneys’ fees, arising out of or resulting from performance of the Work, but only to the extent caused by the negligent acts or

omissions of the Design-Builder, Architect, a Consultant, a Contractor, or anyone directly or indirectly employed by them or

anyone for whose acts they may be liable. Such obligation shall not be construed to negate, abridge, or reduce other rights or

obligations of indemnity that would otherwise exist as to a party or person described in this Section 3.1.14.

§ 3.1.14.2 The indemnification obligation under this Section 3.1.14 shall not be limited by a limitation on amount or type of

damages, compensation, or benefits payable by or for Design-Builder, Architect, a Consultant, a Contractor, or anyone

directly or indirectly employed by them, under workers’ compensation acts, disability benefit acts or other employee benefit

acts.

§ 3.1.15 Contingent Assignment of Agreements

§ 3.1.15.1 Each agreement for a portion of the Work is assigned by the Design-Builder to the Owner, provided that

.1      assignment is effective only after termination of the Contract by the Owner for cause, pursuant to 

Sections 13.1.4 or 13.2.2, and only for those agreements that the Owner accepts by written notification to the 

Design-Builder and the Architect, Consultants, and Contractors whose agreements are accepted for assignment; 

and 

.2      assignment is subject to the prior rights of the surety, if any, obligated under bond relating to the Contract. 

When the Owner accepts the assignment of an agreement, the Owner assumes the Design-Builder’s rights and obligations 

under the agreement.  

§ 3.1.15.2 Upon such assignment, if the Work has been suspended for more than 30 days, the compensation under the assigned

agreement shall be equitably adjusted for increases in cost resulting from the suspension.

§ 3.1.15.3 Upon such assignment to the Owner under this Section 3.1.15, the Owner may further assign the agreement to a
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successor design-builder or other entity. If the Owner assigns the agreement to a successor design-builder or other entity, the 

Owner shall nevertheless remain legally responsible for all of the successor design-builder’s or other entity’s obligations 

under the agreement. 

§ 3.1.16 Design-Builder’s Insurance and Bonds. The Design-Builder shall purchase and maintain insurance and provide bonds

as set forth in Exhibit B.

ARTICLE 4   WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT

§ 4.1 General

§ 4.1.1 Any information submitted by the Design-Builder, and any interim decisions made by the Owner, shall be for the

purpose of facilitating the design process and shall not modify the Owner’s Criteria unless the Owner and Design-Builder

execute a Modification.

§ 4.1.2 The Design-Builder shall advise the Owner on proposed site use and improvements, selection of materials, and

building systems and equipment. The Design-Builder shall also provide the Owner with recommendations, consistent with the

Owner’s Criteria, on constructability; availability of materials and labor; time requirements for procurement, installation and

construction; and factors related to construction cost including, but not limited to, costs of alternative designs or materials,

preliminary budgets, life-cycle data, and possible cost reductions.

§ 4.2 Evaluation of the Owner’s Criteria

§ 4.2.1 The Design-Builder shall schedule and conduct meetings with the Owner and any other necessary individuals or

entities to discuss and review the Owner’s Criteria as set forth in Section 1.1.The Design-Builder shall thereafter again meet

with the Owner to discuss a preliminary evaluation of the Owner’s Criteria. The preliminary evaluation shall address possible

alternative approaches to design and construction of the Project and include the Design-Builder’s recommendations, if any,

with regard to accelerated or fast-track scheduling, procurement, or phased construction. The preliminary evaluation shall

consider cost information, constructability, and procurement and construction scheduling issues.

§ 4.2.2 After the Design-Builder meets with the Owner and presents the preliminary evaluation, the Design-Builder shall

provide a written report to the Owner, summarizing the Design-Builder’s evaluation of the Owner’s Criteria. The report shall

also include

.1      allocations of program functions, detailing each function and their square foot areas; 

.2      a preliminary estimate of the Cost of the Work, and, if necessary, recommendations to adjust the Owner’s 

Criteria to conform to the Owner’s budget; 

.3      a preliminary schedule, which shall include proposed design milestones; dates for receiving additional 

information from, or for work to be completed by, the Owner; anticipated date for the Design-Builder’s 

Proposal; and dates of periodic design review sessions with the Owner; and 

.4      the following: 

(List additional information, if any, to be included in the Design-Builder’s written report.) 

§ 4.2.3 The Owner shall review the Design-Builder’s written report and, if acceptable, provide the Design-Builder with written

consent to proceed to the development of the Preliminary Design as described in Section 4.3. The consent to proceed shall not

be understood to modify the Owner’s Criteria unless the Owner and Design-Builder execute a Modification.

§ 4.3 Preliminary Design

§ 4.3.1 Upon the Owner’s issuance of a written consent to proceed under Section 4.2.3, the Design-Builder shall prepare and

submit a Preliminary Design to the Owner. The Preliminary Design shall include a report identifying any deviations from the

Owner’s Criteria, and shall include the following:

.1      Confirmation of the allocations of program functions;  

.2      Site plan; 

.3      Building plans, sections and elevations;  

.4      Structural system; 

.5      Selections of major building systems, including but not limited to mechanical, electrical and plumbing systems; 

and 
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.6      Outline specifications or sufficient drawing notes describing construction materials. 

The Preliminary Design may include some combination of physical study models, perspective sketches, or digital modeling. 

§ 4.3.2 The Owner shall review the Preliminary Design and, if acceptable, provide the Design-Builder with written consent to

proceed to development of the Design-Builder’s Proposal. The Preliminary Design shall not modify the Owner’s Criteria

unless the Owner and Design-Builder execute a Modification.

§ 4.4 Design-Builder’s Proposal

§ 4.4.1 Upon the Owner’s issuance of a written consent to proceed under Section 4.3.2, the Design-Builder shall prepare and

submit the Design-Builder’s Proposal to the Owner. The Design-Builder’s Proposal shall include the following:

.1      A list of the Preliminary Design documents and other information, including the Design-Builder’s 

clarifications, assumptions and deviations from the Owner’s Criteria, upon which the Design-Builder’s 

Proposal is based; 

.2      The proposed Contract Sum, including the compensation method and, if based upon the Cost of the Work plus a 

fee, a written statement of estimated cost organized by trade categories, allowances, contingencies, Design-

Builder’s Fee, and other items that comprise the Contract Sum;  

.3      The proposed date the Design-Builder shall achieve Substantial Completion; 

.4      An enumeration of any qualifications and exclusions, if applicable; 

.5      A list of the Design-Builder’s key personnel, Contractors and suppliers; and 

.6      The date on which the Design-Builder’s Proposal expires.  

§ 4.4.2 Submission of the Design-Builder’s Proposal shall constitute a representation by the Design-Builder that it has visited

the site and become familiar with local conditions under which the Work is to be completed.

§ 4.4.3 If the Owner and Design-Builder agree on a proposal, the Owner and Design-Builder shall execute the Design-Build

Amendment setting forth the terms of their agreement.

ARTICLE 5   WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT

§ 5.1 Construction Documents

§ 5.1.1 Upon the execution of the Design-Build Amendment, the Design-Builder shall prepare Construction Documents. The

Construction Documents shall establish the quality levels of materials and systems required. The Construction Documents

shall be consistent with the Design-Build Documents.

§ 5.1.2 The Design-Builder shall provide the Construction Documents to the Owner for the Owner’s information. If the Owner

discovers any deviations between the Construction Documents and the Design-Build Documents, the Owner shall promptly

notify the Design-Builder of such deviations in writing. The Construction Documents shall not modify the Design-Build

Documents unless the Owner and Design-Builder execute a Modification. The failure of the Owner to discover any such

deviations shall not relieve the Design-Builder of the obligation to perform the Work in accordance with the Design-Build

Documents.

§ 5.2 Construction

§ 5.2.1 Commencement. Except as permitted in Section 5.2.2, construction shall not commence prior to execution of the

Design-Build Amendment.

§ 5.2.2 If the Owner and Design-Builder agree in writing, construction may proceed prior to the execution of the Design-Build

Amendment. However, such authorization shall not waive the Owner’s right to reject the Design-Builder’s Proposal.

§ 5.2.3 The Design-Builder shall supervise and direct the Work, using the Design-Builder’s best skill and attention. The

Design-Builder shall be solely responsible for, and have control over, construction means, methods, techniques, sequences and

procedures, and for coordinating all portions of the Work under the Contract, unless the Design-Build Documents give other

specific instructions concerning these matters.

§ 5.2.4 The Design-Builder shall be responsible for inspection of portions of Work already performed to determine that such
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portions are in proper condition to receive subsequent Work. 

§ 5.3 Labor and Materials

§ 5.3.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall provide and pay for labor,

materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and other facilities

and services, necessary for proper execution and completion of the Work, whether temporary or permanent, and whether or

not incorporated or to be incorporated in the Work.

§ 5.3.2 When a material or system is specified in the Design-Build Documents, the Design-Builder may make substitutions

only in accordance with Article 6.

§ 5.3.3 The Design-Builder shall enforce strict discipline and good order among the Design-Builder’s employees and other

persons carrying out the Work. The Design-Builder shall not permit employment of unfit persons or persons not properly

skilled in tasks assigned to them.

§ 5.4 Taxes

The Design-Builder shall pay sales, consumer, use and similar taxes, for the Work provided by the Design-Builder, that are

legally enacted when the Design-Build Amendment is executed, whether or not yet effective or merely scheduled to go into

effect.

§ 5.5 Permits, Fees, Notices and Compliance with Laws

§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the building

permit as well as any other permits, fees, licenses, and inspections by government agencies, necessary for proper execution of

the Work and Substantial Completion of the Project.

§ 5.5.2 The Design-Builder shall comply with and give notices required by applicable laws, statutes, ordinances, codes, rules

and regulations, and lawful orders of public authorities, applicable to performance of the Work.

§ 5.5.3 Concealed or Unknown Conditions. If the Design-Builder encounters conditions at the site that are (1) subsurface or

otherwise concealed physical conditions that differ materially from those indicated in the Design-Build Documents or

(2) unknown physical conditions of an unusual nature that differ materially from those ordinarily found to exist and generally

recognized as inherent in construction activities of the character provided for in the Design-Build Documents, the Design-

Builder shall promptly provide notice to the Owner before conditions are disturbed and in no event later than 21 days after

first observance of the conditions. The Owner shall promptly investigate such conditions and, if the Owner determines that

they differ materially and cause an increase or decrease in the Design-Builder’s cost of, or time required for, performance of

any part of the Work, shall recommend an equitable adjustment in the Contract Sum or Contract Time, or both. If the Owner

determines that the conditions at the site are not materially different from those indicated in the Design-Build Documents and

that no change in the terms of the Contract is justified, the Owner shall promptly notify the Design-Builder in writing, stating

the reasons. If the Design-Builder disputes the Owner’s determination or recommendation, the Design-Builder may proceed as

provided in Article 14.

§ 5.5.4 If, in the course of the Work, the Design-Builder encounters human remains, or recognizes the existence of burial

markers, archaeological sites, or wetlands, not indicated in the Design-Build Documents, the Design-Builder shall

immediately suspend any operations that would affect them and shall notify the Owner. Upon receipt of such notice, the

Owner shall promptly take any action necessary to obtain governmental authorization required to resume the operations. The

Design-Builder shall continue to suspend such operations until otherwise instructed by the Owner but shall continue with all

other operations that do not affect those remains or features. Requests for adjustments in the Contract Sum and Contract Time

arising from the existence of such remains or features may be made as provided in Article 14.

§ 5.6 Allowances

§ 5.6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build Documents. Items

covered by allowances shall be supplied for such amounts, and by such persons or entities as the Owner may direct, but the

Design-Builder shall not be required to employ persons or entities to whom the Design-Builder has reasonable objection.

§ 5.6.2 Unless otherwise provided in the Design-Build Documents,
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.1      allowances shall cover the cost to the Design-Builder of materials and equipment delivered at the site and all 

required taxes, less applicable trade discounts; 

.2      the Design-Builder’s costs for unloading and handling at the site, labor, installation costs, overhead, profit, and 

other expenses contemplated for stated allowance amounts, shall be included in the Contract Sum but not in the 

allowances; and 

.3      whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly by 

Change Order. The amount of the Change Order shall reflect (1) the difference between actual costs and the 

allowances under Section 5.6.2.1 and (2) changes in Design-Builder’s costs under Section 5.6.2.2. 

§ 5.6.3 The Owner shall make selections of materials and equipment with reasonable promptness for allowances requiring

Owner selection.

§ 5.7 Key Personnel, Contractors and Suppliers

§ 5.7.1 The Design-Builder shall not employ personnel, or contract with Contractors or suppliers to whom the Owner has made

reasonable and timely objection. The Design-Builder shall not be required to contract with anyone to whom the Design-

Builder has made reasonable and timely objection.

§ 5.7.2 If the Design-Builder changes any of the personnel, Contractors or suppliers identified in the Design-Build

Amendment, the Design-Builder shall notify the Owner and provide the name and qualifications of the new personnel,

Contractor or supplier. The Owner may reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner

has reasonable objection to the proposed personnel, Contractor or supplier or (2) that the Owner requires additional time to

review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection.

§ 5.7.3 Except for those persons or entities already identified or required in the Design-Build Amendment, the Design-Builder,

as soon as practicable after execution of the Design-Build Amendment, shall furnish in writing to the Owner the names of

persons or entities (including those who are to furnish materials or equipment fabricated to a special design) proposed for each

principal portion of the Work. The Owner may reply within 14 days to the Design-Builder in writing stating (1) whether the

Owner has reasonable objection to any such proposed person or entity or (2) that the Owner requires additional time for

review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection.

§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the Design-Builder shall

propose another to whom the Owner has no reasonable objection. If the rejected person or entity was reasonably capable of

performing the Work, the Contract Sum and Contract Time shall be increased or decreased by the difference, if any,

occasioned by such change, and an appropriate Change Order shall be issued before commencement of the substitute person

or entity’s Work. However, no increase in the Contract Sum or Contract Time shall be allowed for such change unless the

Design-Builder has acted promptly and responsively in submitting names as required.

§ 5.8 Documents and Submittals at the Site

The Design-Builder shall maintain at the site for the Owner one copy of the Design-Build Documents and a current set of the

Construction Documents, in good order and marked currently to indicate field changes and selections made during

construction, and one copy of approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance

with Section 9.10.2 as a record of the Work as constructed.

§ 5.9 Use of Site

The Design-Builder shall confine operations at the site to areas permitted by applicable laws, statutes, ordinances, codes, rules

and regulations, lawful orders of public authorities, and the Design-Build Documents, and shall not unreasonably encumber

the site with materials or equipment.

§ 5.10 Cutting and Patching

The Design-Builder shall not cut, patch or otherwise alter fully or partially completed construction by the Owner or a separate

contractor except with written consent of the Owner and of such separate contractor; such consent shall not be unreasonably

withheld. The Design-Builder shall not unreasonably withhold from the Owner or a separate contractor the Design-Builder’s

consent to cutting or otherwise altering the Work.

109



D
R

A
F

T

AIA Document A141 – 2014. Copyright © 2004 and 2014. All rights reserved. “The American Institute of Architects,” “American Institute of Architects,” “AIA,” the 
AIA Logo, and “AIA Contract Documents” are trademarks of The American Institute of Architects. This draft was produced at 20:23:21 EDT on 10/14/2025 under 
Subscription No.20250117146 which expires on , is not for resale, is licensed for one-time use only, and may only be used in accordance with the AIA Contract 
Documents® Terms of Service. To report copyright violations, e-mail docinfo@aiacontracts.com. 
User Notes:  (640e2aedf442e4498d0967f0) 

 

§ 5.11 Cleaning Up

§ 5.11.1 The Design-Builder shall keep the premises and surrounding area free from accumulation of waste materials or

rubbish caused by operations under the Contract. At completion of the Work, the Design-Builder shall remove waste

materials, rubbish, the Design-Builder’s tools, construction equipment, machinery and surplus materials from and about the

Project.

§ 5.11.2 If the Design-Builder fails to clean up as provided in the Design-Build Documents, the Owner may do so and Owner

shall be entitled to reimbursement from the Design-Builder.

§ 5.12 Access to Work

The Design-Builder shall provide the Owner and its separate contractors and consultants access to the Work in preparation

and progress wherever located. The Design-Builder shall notify the Owner regarding Project safety criteria and programs,

which the Owner, and its contractors and consultants, shall comply with while at the site.

§ 5.13 Construction by Owner or by Separate Contractors

§ 5.13.1 Owner’s Right to Perform Construction and to Award Separate Contracts

§ 5.13.1.1 The Owner reserves the right to perform construction or operations related to the Project with the Owner’s own

forces; and to award separate contracts in connection with other portions of the Project, or other construction or operations on

the site, under terms and conditions identical or substantially similar to this Contract, including those terms and conditions

related to insurance and waiver of subrogation. The Owner shall notify the Design-Builder promptly after execution of any

separate contract. If the Design-Builder claims that delay or additional cost is involved because of such action by the Owner,

the Design-Builder shall make a Claim as provided in Article 14.

§ 5.13.1.2 When separate contracts are awarded for different portions of the Project or other construction or operations on the

site, the term “Design-Builder” in the Design-Build Documents in each case shall mean the individual or entity that executes

each separate agreement with the Owner.

§ 5.13.1.3 The Owner shall provide for coordination of the activities of the Owner’s own forces, and of each separate

contractor, with the Work of the Design-Builder, who shall cooperate with them. The Design-Builder shall participate with

other separate contractors and the Owner in reviewing their construction schedules. The Design-Builder shall make any

revisions to the construction schedule deemed necessary after a joint review and mutual agreement. The construction

schedules shall then constitute the schedules to be used by the Design-Builder, separate contractors and the Owner until

subsequently revised.

§ 5.13.1.4 Unless otherwise provided in the Design-Build Documents, when the Owner performs construction or operations

related to the Project with the Owner’s own forces or separate contractors, the Owner shall be deemed to be subject to the

same obligations, and to have the same rights, that apply to the Design-Builder under the Contract.

§ 5.14 Mutual Responsibility

§ 5.14.1 The Design-Builder shall afford the Owner and separate contractors reasonable opportunity for introduction and

storage of their materials and equipment and performance of their activities, and shall connect and coordinate the Design-

Builder’s construction and operations with theirs as required by the Design-Build Documents.

§ 5.14.2 If part of the Design-Builder’s Work depends upon construction or operations by the Owner or a separate contractor,

the Design-Builder shall, prior to proceeding with that portion of the Work, prepare a written report to the Owner, identifying

apparent discrepancies or defects in the construction or operations by the Owner or separate contractor that would render it

unsuitable for proper execution and results of the Design-Builder’s Work. Failure of the Design-Builder to report shall

constitute an acknowledgment that the Owner’s or separate contractor’s completed or partially completed construction is fit

and proper to receive the Design-Builder’s Work, except as to defects not then reasonably discoverable.

§ 5.14.3 The Design-Builder shall reimburse the Owner for costs the Owner incurs that are payable to a separate contractor

because of the Design-Builder’s delays, improperly timed activities or defective construction. The Owner shall be responsible

to the Design-Builder for costs the Design-Builder incurs because of a separate contractor’s delays, improperly timed

activities, damage to the Work or defective construction.
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§ 5.14.4 The Design-Builder shall promptly remedy damage the Design-Builder wrongfully causes to completed or partially

completed construction or to property of the Owner or separate contractors as provided in Section 10.2.5.

§ 5.14.5 The Owner and each separate contractor shall have the same responsibilities for cutting and patching the Work as the

Design-Builder has with respect to the construction of the Owner or separate contractors in Section 5.10.

§ 5.15 Owner’s Right to Clean Up

If a dispute arises among the Design-Builder, separate contractors and the Owner as to the responsibility under their respective

contracts for maintaining the premises and surrounding area free from waste materials and rubbish, the Owner may clean up

and will allocate the cost among those responsible.

ARTICLE 6   CHANGES IN THE WORK

§ 6.1 General

§ 6.1.1 Changes in the Work may be accomplished after execution of the Contract, and without invalidating the Contract, by

Change Order or Change Directive, subject to the limitations stated in this Article 6 and elsewhere in the Design-Build

Documents.

§ 6.1.2 A Change Order shall be based upon agreement between the Owner and Design-Builder. The Owner may issue a

Change Directive without agreement by the Design-Builder.

§ 6.1.3 Changes in the Work shall be performed under applicable provisions of the Design-Build Documents, and the Design-

Builder shall proceed promptly, unless otherwise provided in the Change Order or Change Directive.

§ 6.2 Change Orders

A Change Order is a written instrument signed by the Owner and Design-Builder stating their agreement upon all of the

following:

.1      The change in the Work; 

.2      The amount of the adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build 

Amendment, the adjustment in the Design-Builder’s compensation; and 

.3      The extent of the adjustment, if any, in the Contract Time. 

§ 6.3 Change Directives

§ 6.3.1 A Change Directive is a written order signed by the Owner directing a change in the Work prior to agreement on

adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the

Design-Builder’s compensation, or Contract Time. The Owner may by Change Directive, without invalidating the Contract,

order changes in the Work within the general scope of the Contract consisting of additions, deletions or other revisions, the

Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation,

and Contract Time being adjusted accordingly.

§ 6.3.2 A Change Directive shall be used in the absence of total agreement on the terms of a Change Order.

§ 6.3.3 If the Change Directive provides for an adjustment to the Contract Sum or, if prior to execution of the Design-Build

Amendment, an adjustment in the Design-Builder’s compensation, the adjustment shall be based on one of the following

methods:

.1      Mutual acceptance of a lump sum properly itemized and supported by sufficient substantiating data to permit 

evaluation; 

.2      Unit prices stated in the Design-Build Documents or subsequently agreed upon; 

.3      Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or percentage 

fee; or 

.4      As provided in Section 6.3.7. 

§ 6.3.4 If unit prices are stated in the Design-Build Documents or subsequently agreed upon, and if quantities originally

contemplated are materially changed in a proposed Change Order or Change Directive so that application of such unit prices

to quantities of Work proposed will cause substantial inequity to the Owner or Design-Builder, the applicable unit prices shall
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be equitably adjusted. 

§ 6.3.5 Upon receipt of a Change Directive, the Design-Builder shall promptly proceed with the change in the Work involved

and advise the Owner of the Design-Builder’s agreement or disagreement with the method, if any, provided in the Change

Directive for determining the proposed adjustment in the Contract Sum or, if prior to execution of the Design-Build

Amendment, the adjustment in the Design-Builder’s compensation, or Contract Time.

§ 6.3.6 A Change Directive signed by the Design-Builder indicates the Design-Builder’s agreement therewith, including

adjustment in Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the Design-Builder’s

compensation, and Contract Time or the method for determining them. Such agreement shall be effective immediately and

shall be recorded as a Change Order.

§ 6.3.7 If the Design-Builder does not respond promptly or disagrees with the method for adjustment in the Contract Sum or, if

prior to execution of the Design-Build Amendment, the method for adjustment in the Design-Builder’s compensation, the

Owner shall determine the method and the adjustment on the basis of reasonable expenditures and savings of those performing

the Work attributable to the change, including, in case of an increase, an amount for overhead and profit as set forth in the

Agreement, or if no such amount is set forth in the Agreement, a reasonable amount. In such case, and also under

Section 6.3.3.3, the Design-Builder shall keep and present, in such form as the Owner may prescribe, an itemized accounting

together with appropriate supporting data. Unless otherwise provided in the Design-Build Documents, costs for the purposes

of this Section 6.3.7 shall be limited to the following:

.1      Additional costs of professional services; 

.2      Costs of labor, including social security, unemployment insurance, fringe benefits required by agreement or 

custom, and workers’ compensation insurance; 

.3      Costs of materials, supplies and equipment, including cost of transportation, whether incorporated or consumed; 

.4      Rental costs of machinery and equipment, exclusive of hand tools, whether rented from the Design-Builder or 

others; 

.5      Costs of premiums for all bonds and insurance, permit fees, and sales, use or similar taxes related to the Work; 

and 

.6      Additional costs of supervision and field office personnel directly attributable to the change. 

§ 6.3.8 The amount of credit to be allowed by the Design-Builder to the Owner for a deletion or change that results in a net

decrease in the Contract Sum or, if prior to execution of the Design-Build Amendment, in the Design-Builder’s compensation,

shall be actual net cost. When both additions and credits covering related Work or substitutions are involved in a change, the

allowance for overhead and profit shall be figured on the basis of net increase, if any, with respect to that change.

§ 6.3.9 Pending final determination of the total cost of a Change Directive to the Owner, the Design-Builder may request

payment for Work completed under the Change Directive in Applications for Payment. The Owner will make an interim

determination for purposes of certification for payment for those costs deemed to be reasonably justified. The Owner’s interim

determination of cost shall adjust the Contract Sum or, if prior to execution of the Design-Build Amendment, the Design-

Builder’s compensation, on the same basis as a Change Order, subject to the right of Design-Builder to disagree and assert a

Claim in accordance with Article 14.

§ 6.3.10 When the Owner and Design-Builder agree with a determination concerning the adjustments in the Contract Sum or,

if prior to execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation and Contract

Time, or otherwise reach agreement upon the adjustments, such agreement shall be effective immediately and the Owner and

Design-Builder shall execute a Change Order. Change Orders may be issued for all or any part of a Change Directive.

ARTICLE 7   OWNER’S RESPONSIBILITIES

§ 7.1 General

§ 7.1.1 The Owner shall designate in writing a representative who shall have express authority to bind the Owner with respect

to all Project matters requiring the Owner’s approval or authorization.

§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule agreed to

by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written request, information

necessary and relevant for the Design-Builder to evaluate, give notice of or enforce mechanic’s lien rights. Such information
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shall include a correct statement of the record legal title to the property on which the Project is located, usually referred to as 

the site, and the Owner’s interest therein. 

§ 7.2 Information and Services Required of the Owner

§ 7.2.1 The Owner shall furnish information or services required of the Owner by the Design-Build Documents with

reasonable promptness.

§ 7.2.2 The Owner shall provide, to the extent under the Owner’s control and if not required by the Design-Build Documents

to be provided by the Design-Builder, the results and reports of prior tests, inspections or investigations conducted for the

Project involving structural or mechanical systems; chemical, air and water pollution; hazardous materials; or environmental

and subsurface conditions and information regarding the presence of pollutants at the Project site. Upon receipt of a written

request from the Design-Builder, the Owner shall also provide surveys describing physical characteristics, legal limitations

and utility locations for the site of the Project, and a legal description of the site under the Owner’s control.

§ 7.2.3 The Owner shall promptly obtain easements, zoning variances, and legal authorizations or entitlements regarding site

utilization where essential to the execution of the Project.

§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing building and other permits, licenses and inspections.

§ 7.2.5 The services, information, surveys and reports required to be provided by the Owner under this Agreement, shall be

furnished at the Owner's expense, and except as otherwise specifically provided in this Agreement or elsewhere in the Design-

Build Documents or to the extent the Owner advises the Design-Builder to the contrary in writing, the Design-Builder shall be

entitled to rely upon the accuracy and completeness thereof. In no event shall the Design-Builder be relieved of its

responsibility to exercise proper precautions relating to the safe performance of the Work.

§ 7.2.6 If the Owner observes or otherwise becomes aware of a fault or defect in the Work or non-conformity with the Design-

Build Documents, the Owner shall give prompt written notice thereof to the Design-Builder. 

§ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in writing that the Owner

provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s obligations under the

Design-Build Documents and the Design-Builder’s Proposal. Thereafter, the Design-Builder may only request such evidence

if (1) the Owner fails to make payments to the Design-Builder as the Design-Build Documents require; (2) a change in the

Work materially changes the Contract Sum; or (3) the Design-Builder identifies in writing a reasonable concern regarding the

Owner’s ability to make payment when due. The Owner shall furnish such evidence as a condition precedent to

commencement or continuation of the Work or the portion of the Work affected by a material change. After the Owner

furnishes the evidence, the Owner shall not materially vary such financial arrangements without prior notice to the Design-

Builder.

§ 7.2.8 Except as otherwise provided in the Design-Build Documents or when direct communications have been specially

authorized, the Owner shall communicate through the Design-Builder with persons or entities employed or retained by the

Design-Builder.

§ 7.2.9 Unless required by the Design-Build Documents to be provided by the Design-Builder, the Owner shall, upon request

from the Design-Builder, furnish the services of geotechnical engineers or other consultants for investigation of subsurface, air

and water conditions when such services are reasonably necessary to properly carry out the design services furnished by the

Design-Builder. In such event, the Design-Builder shall specify the services required. Such services may include, but are not

limited to, test borings, test pits, determinations of soil bearing values, percolation tests, evaluations of hazardous materials,

ground corrosion and resistivity tests, and necessary operations for anticipating subsoil conditions. The services of

geotechnical engineer(s) or other consultants shall include preparation and submission of all appropriate reports and

professional recommendations.

§ 7.2.10 The Owner shall purchase and maintain insurance as set forth in Exhibit B.

§ 7.3 Submittals

§ 7.3.1 The Owner shall review and approve or take other appropriate action on Submittals. Review of Submittals is not
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conducted for the purpose of determining the accuracy and completeness of other details, such as dimensions and quantities; 

or for substantiating instructions for installation or performance of equipment or systems; or for determining that the 

Submittals are in conformance with the Design-Build Documents, all of which remain the responsibility of the Design-Builder 

as required by the Design-Build Documents. The Owner’s action will be taken in accordance with the submittal schedule 

approved by the Owner or, in the absence of an approved submittal schedule, with reasonable promptness while allowing 

sufficient time in the Owner’s judgment to permit adequate review. The Owner’s review of Submittals shall not relieve the 

Design-Builder of the obligations under Sections 3.1.11, 3.1.12, and 5.2.3. The Owner’s review shall not constitute approval 

of safety precautions or, unless otherwise specifically stated by the Owner, of any construction means, methods, techniques, 

sequences or procedures. The Owner’s approval of a specific item shall not indicate approval of an assembly of which the 

item is a component. 

§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner shall notify the Design-Builder of

any non-conformance with the Design-Build Documents the Owner discovers.

§ 7.4 Visits to the site by the Owner shall not be construed to create an obligation on the part of the Owner to make on-site

inspections to check the quality or quantity of the Work. The Owner shall neither have control over or charge of, nor be

responsible for, the construction means, methods, techniques, sequences or procedures, or for the safety precautions and

programs in connection with the Work, because these are solely the Design-Builder’s rights and responsibilities under the

Design-Build Documents.

§ 7.5 The Owner shall not be responsible for the Design-Builder’s failure to perform the Work in accordance with the

requirements of the Design-Build Documents. The Owner shall not have control over or charge of, and will not be responsible

for acts or omissions of the Design-Builder, Architect, Consultants, Contractors, or their agents or employees, or any other

persons or entities performing portions of the Work for the Design-Builder.

§ 7.6 The Owner has the authority to reject Work that does not conform to the Design-Build Documents. The Owner shall

have authority to require inspection or testing of the Work in accordance with Section 15.5.2, whether or not such Work is

fabricated, installed or completed. However, neither this authority of the Owner nor a decision made in good faith either to

exercise or not to exercise such authority shall give rise to a duty or responsibility of the Owner to the Design-Builder, the

Architect, Consultants, Contractors, material and equipment suppliers, their agents or employees, or other persons or entities

performing portions of the Work.

§ 7.7 The Owner shall determine the date or dates of Substantial Completion in accordance with Section 9.8 and the date of

final completion in accordance with Section 9.10.

§ 7.8 Owner’s Right to Stop Work

If the Design-Builder fails to correct Work which is not in accordance with the requirements of the Design-Build Documents

as required by Section 11.2 or persistently fails to carry out Work in accordance with the Design-Build Documents, the Owner

may issue a written order to the Design-Builder to stop the Work, or any portion thereof, until the cause for such order has

been eliminated; however, the right of the Owner to stop the Work shall not give rise to a duty on the part of the Owner to

exercise this right for the benefit of the Design-Builder or any other person or entity, except to the extent required by

Section 5.13.1.3.

§ 7.9 Owner’s Right to Carry Out the Work

If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents and fails

within a ten-day period after receipt of written notice from the Owner to commence and continue correction of such default or

neglect with diligence and promptness, the Owner may, without prejudice to other remedies the Owner may have, correct such

deficiencies. In such case, an appropriate Change Order shall be issued deducting from payments then or thereafter due the

Design-Builder the reasonable cost of correcting such deficiencies. If payments then or thereafter due the Design-Builder are

not sufficient to cover such amounts, the Design-Builder shall pay the difference to the Owner.

ARTICLE 8   TIME

§ 8.1 Progress and Completion

§ 8.1.1 Time limits stated in the Design-Build Documents are of the essence of the Contract. By executing the Design-Build

Amendment the Design-Builder confirms that the Contract Time is a reasonable period for performing the Work.
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§ 8.1.2 The Design-Builder shall not, except by agreement of the Owner in writing, commence the Work prior to the effective

date of insurance, other than property insurance, required by this Contract. The Contract Time shall not be adjusted as a result

of the Design-Builder’s failure to obtain insurance required under this Contract.

§ 8.1.3 The Design-Builder shall proceed expeditiously with adequate forces and shall achieve Substantial Completion within

the Contract Time.

§ 8.2 Delays and Extensions of Time

§ 8.2.1 If the Design-Builder is delayed at any time in the commencement or progress of the Work by an act or neglect of the

Owner or of a consultant or separate contractor employed by the Owner; or by changes ordered in the Work by the Owner; or

by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or other causes beyond the Design-Builder’s

control; or by delay authorized by the Owner pending mediation and binding dispute resolution or by other causes that the

Owner determines may justify delay, then the Contract Time shall be extended by Change Order for such reasonable time as

the Owner may determine.

§ 8.2.2 Claims relating to time shall be made in accordance with applicable provisions of Article 14.

§ 8.2.3 This Section 8.2 does not preclude recovery of damages for delay by either party under other provisions of the Design-

Build Documents.

ARTICLE 9   PAYMENT APPLICATIONS AND PROJECT COMPLETION

§ 9.1 Contract Sum

The Contract Sum is stated in the Design-Build Amendment.

§ 9.2 Schedule of Values

Where the Contract Sum is based on a stipulated sum or Guaranteed Maximum Price, the Design-Builder, prior to the first

Application for Payment after execution of the Design-Build Amendment shall submit to the Owner a schedule of values

allocating the entire Contract Sum to the various portions of the Work and prepared in such form and supported by such data

to substantiate its accuracy as the Owner may require. This schedule, unless objected to by the Owner, shall be used as a basis

for reviewing the Design-Builder’s Applications for Payment.

§ 9.3 Applications for Payment

§ 9.3.1 At least ten days before the date established for each progress payment, the Design-Builder shall submit to the Owner

an itemized Application for Payment for completed portions of the Work. The application shall be notarized, if required, and

supported by data substantiating the Design-Builder’s right to payment as the Owner may require, such as copies of

requisitions from the Architect, Consultants, Contractors, and material suppliers, and shall reflect retainage if provided for in

the Design-Build Documents.

§ 9.3.1.1 As provided in Section 6.3.9, Applications for Payment may include requests for payment on account of changes in

the Work that have been properly authorized by Change Directives, or by interim determinations of the Owner, but not yet

included in Change Orders.

§ 9.3.1.2 Applications for Payment shall not include requests for payment for portions of the Work for which the Design-

Builder does not intend to pay the Architect, Consultant, Contractor, material supplier, or other persons or entities providing

services or work for the Design-Builder, unless such Work has been performed by others whom the Design-Builder intends to

pay.

§ 9.3.2 Unless otherwise provided in the Design-Build Documents, payments shall be made for services provided as well as

materials and equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If approved in

advance by the Owner, payment may similarly be made for materials and equipment suitably stored off the site at a location

agreed upon in writing. Payment for materials and equipment stored on or off the site shall be conditioned upon compliance

by the Design-Builder with procedures satisfactory to the Owner to establish the Owner’s title to such materials and

equipment or otherwise protect the Owner’s interest, and shall include the costs of applicable insurance, storage and

transportation to the site for such materials and equipment stored off the site.
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§ 9.3.3 The Design-Builder warrants that title to all Work, other than Instruments of Service, covered by an Application for

Payment will pass to the Owner no later than the time of payment. The Design-Builder further warrants that, upon submittal of

an Application for Payment, all Work for which Certificates for Payment have been previously issued and payments received

from the Owner shall, to the best of the Design-Builder’s knowledge, information and belief, be free and clear of liens, claims,

security interests or encumbrances in favor of the Design-Builder, Architect, Consultants, Contractors, material suppliers, or

other persons or entities entitled to make a claim by reason of having provided labor, materials and equipment relating to the

Work.

§ 9.4 Certificates for Payment

The Owner shall, within seven days after receipt of the Design-Builder’s Application for Payment, issue to the Design-Builder

a Certificate for Payment indicating the amount the Owner determines is properly due, and notify the Design-Builder in

writing of the Owner’s reasons for withholding certification in whole or in part as provided in Section 9.5.1.

§ 9.5 Decisions to Withhold Certification

§ 9.5.1 The Owner may withhold a Certificate for Payment in whole or in part to the extent reasonably necessary to protect the

Owner due to the Owner’s determination that the Work has not progressed to the point indicated in the Design-Builder’s

Application for Payment, or the quality of the Work is not in accordance with the Design-Build Documents. If the Owner is

unable to certify payment in the amount of the Application, the Owner will notify the Design-Builder as provided in

Section 9.4. If the Design-Builder and Owner cannot agree on a revised amount, the Owner will promptly issue a Certificate

for Payment for the amount that the Owner deems to be due and owing. The Owner may also withhold a Certificate for

Payment or, because of subsequently discovered evidence, may nullify the whole or a part of a Certificate for Payment

previously issued to such extent as may be necessary to protect the Owner from loss for which the Design-Builder is

responsible because of

.1      defective Work, including design and construction, not remedied; 

.2      third party claims filed or reasonable evidence indicating probable filing of such claims unless security 

acceptable to the Owner is provided by the Design-Builder; 

.3      failure of the Design-Builder to make payments properly to the Architect, Consultants, Contractors or others, 

for services, labor, materials or equipment; 

.4      reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum; 

.5      damage to the Owner or a separate contractor; 

.6      reasonable evidence that the Work will not be completed within the Contract Time, and that the unpaid balance 

would not be adequate to cover actual or liquidated damages for the anticipated delay; or 

.7      repeated failure to carry out the Work in accordance with the Design-Build Documents.  

§ 9.5.2 When the above reasons for withholding certification are removed, certification will be made for amounts previously

withheld.

§ 9.5.3 If the Owner withholds certification for payment under Section 9.5.1.3, the Owner may, at its sole option, issue joint

checks to the Design-Builder and to the Architect or any Consultants, Contractor, material or equipment suppliers, or other

persons or entities providing services or work for the Design-Builder to whom the Design-Builder failed to make payment for

Work properly performed or material or equipment suitably delivered.

§ 9.6 Progress Payments

§ 9.6.1 After the Owner has issued a Certificate for Payment, the Owner shall make payment in the manner and within the time

provided in the Design-Build Documents.

§ 9.6.2 The Design-Builder shall pay each Architect, Consultant, Contractor, and other person or entity providing services or

work for the Design-Builder no later than the time period required by applicable law, but in no event more than seven days

after receipt of payment from the Owner the amount to which the Architect, Consultant, Contractor, and other person or entity

providing services or work for the Design-Builder is entitled, reflecting percentages actually retained from payments to the

Design-Builder on account of the portion of the Work performed by the Architect, Consultant, Contractor, or other person or

entity. The Design-Builder shall, by appropriate agreement with each Architect, Consultant, Contractor, and other person or

entity providing services or work for the Design-Builder, require each Architect, Consultant, Contractor, and other person or

entity providing services or work for the Design-Builder to make payments to subconsultants and subcontractors in a similar
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manner. 

§ 9.6.3 The Owner will, on request and if practicable, furnish to the Architect, a Consultant, Contractor, or other person or

entity providing services or work for the Design-Builder, information regarding percentages of completion or amounts applied

for by the Design-Builder and action taken thereon by the Owner on account of portions of the Work done by such Architect,

Consultant, Contractor or other person or entity providing services or work for the Design-Builder.

§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has properly paid

the Architect, Consultants, Contractors, or other person or entity providing services or work for the Design-Builder, amounts

paid by the Owner to the Design-Builder for the Work. If the Design-Builder fails to furnish such evidence within seven days,

the Owner shall have the right to contact the Architect, Consultants, and Contractors to ascertain whether they have been

properly paid. The Owner shall have no obligation to pay or to see to the payment of money to a Consultant or Contractor,

except as may otherwise be required by law.

§ 9.6.5 Design-Builder payments to material and equipment suppliers shall be treated in a manner similar to that provided in

Sections 9.6.2, 9.6.3 and 9.6.4.

§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the Owner shall

not constitute acceptance of Work not in accordance with the Design-Build Documents.

§ 9.6.7 Unless the Design-Builder provides the Owner with a payment bond in the full penal sum of the Contract Sum,

payments received by the Design-Builder for Work properly performed by the Architect, Consultants, Contractors and other

person or entity providing services or work for the Design-Builder, shall be held by the Design-Builder for the Architect and

those Consultants, Contractors, or other person or entity providing services or work for the Design-Builder, for which

payment was made by the Owner. Nothing contained herein shall require money to be placed in a separate account and not

commingled with money of the Design-Builder, shall create any fiduciary liability or tort liability on the part of the Design-

Builder for breach of trust or shall entitle any person or entity to an award of punitive damages against the Design-Builder for

breach of the requirements of this provision.

§ 9.7 Failure of Payment

If the Owner does not issue a Certificate for Payment, through no fault of the Design-Builder, within the time required by the

Design-Build Documents, then the Design-Builder may, upon seven additional days’ written notice to the Owner, stop the

Work until payment of the amount owing has been received. The Contract Time shall be extended appropriately and the

Contract Sum shall be increased by the amount of the Design-Builder’s reasonable costs of shut-down, delay and start-up, plus

interest as provided for in the Design-Build Documents.

§ 9.8 Substantial Completion

§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof is

sufficiently complete in accordance with the Design-Build Documents so that the Owner can occupy or utilize the Work for

its intended use. The date of Substantial Completion is the date certified by the Owner in accordance with this Section 9.8.

§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept separately, is

substantially complete, the Design-Builder shall prepare and submit to the Owner a comprehensive list of items to be

completed or corrected prior to final payment. Failure to include an item on such list does not alter the responsibility of the

Design-Builder to complete all Work in accordance with the Design-Build Documents.

§ 9.8.3 Upon receipt of the Design-Builder’s list, the Owner shall make an inspection to determine whether the Work or

designated portion thereof is substantially complete. If the Owner’s inspection discloses any item, whether or not included on

the Design-Builder’s list, which is not sufficiently complete in accordance with the Design-Build Documents so that the

Owner can occupy or utilize the Work or designated portion thereof for its intended use, the Design-Builder shall, before

issuance of the Certificate of Substantial Completion, complete or correct such item upon notification by the Owner. In such

case, the Design-Builder shall then submit a request for another inspection by the Owner to determine Substantial Completion.

§ 9.8.4 Prior to issuance of the Certificate of Substantial Completion under Section 9.8.5, the Owner and Design-Builder shall

discuss and then determine the parties’ obligations to obtain and maintain property insurance following issuance of the
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Certificate of Substantial Completion. 

§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will prepare for the

Owner’s signature a Certificate of Substantial Completion that shall, upon the Owner’s signature, establish the date of

Substantial Completion; establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, utilities,

damage to the Work and insurance; and fix the time within which the Design-Builder shall finish all items on the list

accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on the date of Substantial

Completion of the Work or designated portion thereof unless otherwise provided in the Certificate of Substantial Completion.

§ 9.8.6 The Certificate of Substantial Completion shall be submitted by the Design-Builder to the Owner for written

acceptance of responsibilities assigned to it in the Certificate. Upon the Owner’s acceptance, and consent of surety, if any, the

Owner shall make payment of retainage applying to the Work or designated portion thereof. Payment shall be adjusted for

Work that is incomplete or not in accordance with the requirements of the Design-Build Documents.

§ 9.9 Partial Occupancy or Use

§ 9.9.1 The Owner may occupy or use any completed or partially completed portion of the Work at any stage when such

portion is designated by separate agreement with the Design-Builder, provided such occupancy or use is consented to, by

endorsement or otherwise, by the insurer providing property insurance and authorized by public authorities having jurisdiction

over the Project. Such partial occupancy or use may commence whether or not the portion is substantially complete, provided

the Owner and Design-Builder have accepted in writing the responsibilities assigned to each of them for payments, retainage,

if any, security, maintenance, heat, utilities, damage to the Work and insurance, and have agreed in writing concerning the

period for correction of the Work and commencement of warranties required by the Design-Build Documents. When the

Design-Builder considers a portion substantially complete, the Design-Builder shall prepare and submit a list to the Owner as

provided under Section 9.8.2. Consent of the Design-Builder to partial occupancy or use shall not be unreasonably withheld.

The stage of the progress of the Work shall be determined by written agreement between the Owner and Design-Builder.

§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder shall jointly inspect the area to be

occupied or portion of the Work to be used in order to determine and record the condition of the Work.

§ 9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work shall not constitute

acceptance of Work not complying with the requirements of the Design-Build Documents.

§ 9.10 Final Completion and Final Payment

§ 9.10.1 Upon receipt of the Design-Builder’s written notice that the Work is ready for final inspection and acceptance and

upon receipt of a final Application for Payment, the Owner will promptly make such inspection. When the Owner finds the

Work acceptable under the Design-Build Documents and the Contract fully performed, the Owner will, subject to

Section 9.10.2, promptly issue a final Certificate for Payment.

§ 9.10.2 Neither final payment nor any remaining retained percentage shall become due until the Design-Builder submits to the

Owner (1) an affidavit that payrolls, bills for materials and equipment, and other indebtedness connected with the Work, for

which the Owner or the Owner’s property might be responsible or encumbered, (less amounts withheld by Owner) have been

paid or otherwise satisfied, (2) a certificate evidencing that insurance required by the Design-Build Documents to remain in

force after final payment is currently in effect, (3) a written statement that the Design-Builder knows of no substantial reason

that the insurance will not be renewable to cover the period required by the Design-Build Documents, (4) consent of surety, if

any, to final payment, (5) as-constructed record copy of the Construction Documents marked to indicate field changes and

selections made during construction, (6) manufacturer’s warranties, product data, and maintenance and operations manuals,

and (7) if required by the Owner, other data establishing payment or satisfaction of obligations, such as receipts, or releases

and waivers of liens, claims, security interests, or encumbrances, arising out of the Contract, to the extent and in such form as

may be designated by the Owner. If an Architect, a Consultant, or a Contractor, or other person or entity providing services or

work for the Design-Builder, refuses to furnish a release or waiver required by the Owner, the Design-Builder may furnish a

bond satisfactory to the Owner to indemnify the Owner against such liens, claims, security interests, or encumbrances. If such

liens, claims, security interests, or encumbrances remains unsatisfied after payments are made, the Design-Builder shall

refund to the Owner all money that the Owner may be compelled to pay in discharging such liens, claims, security interests, or

encumbrances, including all costs and reasonable attorneys’ fees.

§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through no fault of the
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Design-Builder or by issuance of Change Orders affecting final completion, the Owner shall, upon application by the Design-

Builder, and without terminating the Contract, make payment of the balance due for that portion of the Work fully completed 

and accepted. If the remaining balance for Work not fully completed or corrected is less than retainage stipulated in the 

Design-Build Documents, and if bonds have been furnished, the written consent of surety to payment of the balance due for 

that portion of the Work fully completed and accepted shall be submitted by the Design-Builder to the Owner prior to issuance 

of payment. Such payment shall be made under terms and conditions governing final payment, except that it shall not 

constitute a waiver of claims. 

§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner except those arising from

.1      liens, Claims, security interests or encumbrances arising out of the Contract and unsettled; 

.2      failure of the Work to comply with the requirements of the Design-Build Documents; or 

.3      terms of special warranties required by the Design-Build Documents. 

§ 9.10.5 Acceptance of final payment by the Design-Builder shall constitute a waiver of claims by the Design-Builder except

those previously made in writing and identified by the Design-Builder as unsettled at the time of final Application for

Payment.

ARTICLE 10   PROTECTION OF PERSONS AND PROPERTY

§ 10.1 Safety Precautions and Programs

The Design-Builder shall be responsible for initiating, maintaining and supervising all safety precautions and programs in

connection with the performance of the Contract.

§ 10.2 Safety of Persons and Property

§ 10.2.1 The Design-Builder shall be responsible for precautions for the safety of, and reasonable protection to prevent

damage, injury or loss to

.1      employees on the Work and other persons who may be affected thereby; 

.2      the Work and materials and equipment to be incorporated therein, whether in storage on or off the site, under 

care, custody or control of the Design-Builder or the Architect, Consultants, or Contractors, or other person or 

entity providing services or work for the Design-Builder; and 

.3      other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, roadways, or 

structures and utilities not designated for removal, relocation or replacement in the course of construction. 

§ 10.2.2 The Design-Builder shall comply with, and give notices required by, applicable laws, statutes, ordinances, codes, rules

and regulations, and lawful orders of public authorities, bearing on safety of persons or property, or their protection from

damage, injury or loss.

§ 10.2.3 The Design-Builder shall implement, erect, and maintain, as required by existing conditions and performance of the

Contract, reasonable safeguards for safety and protection, including posting danger signs and other warnings against hazards,

promulgating safety regulations, and notify owners and users of adjacent sites and utilities of the safeguards and protections.

§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment, or unusual methods, are necessary for

execution of the Work, the Design-Builder shall exercise utmost care, and carry on such activities under supervision of

properly qualified personnel.

§ 10.2.5 The Design-Builder shall promptly remedy damage and loss (other than damage or loss insured under property

insurance required by the Design-Build Documents) to property referred to in Sections 10.2.1.2 and 10.2.1.3, caused in whole

or in part by the Design-Builder, the Architect, a Consultant, a Contractor, or anyone directly or indirectly employed by any of

them, or by anyone for whose acts they may be liable and for which the Design-Builder is responsible under Sections 10.2.1.2

and 10.2.1.3; except damage or loss attributable to acts or omissions of the Owner, or anyone directly or indirectly employed

by the Owner, or by anyone for whose acts the Owner may be liable, and not attributable to the fault or negligence of the

Design-Builder. The foregoing obligations of the Design-Builder are in addition to the Design-Builder’s obligations under

Section 3.1.14.

§ 10.2.6 The Design-Builder shall designate a responsible member of the Design-Builder’s organization, at the site, whose

duty shall be the prevention of accidents. This person shall be the Design-Builder’s superintendent unless otherwise
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designated by the Design-Builder in writing to the Owner. 

§ 10.2.7 The Design-Builder shall not permit any part of the construction or site to be loaded so as to cause damage or create

an unsafe condition.

§ 10.2.8 Injury or Damage to Person or Property. If the Owner or Design-Builder suffers injury or damage to person or property

because of an act or omission of the other, or of others for whose acts such party is legally responsible, written notice of the

injury or damage, whether or not insured, shall be given to the other party within a reasonable time not exceeding 21 days

after discovery. The notice shall provide sufficient detail to enable the other party to investigate the matter.

§ 10.3 Hazardous Materials

§ 10.3.1 The Design-Builder is responsible for compliance with any requirements included in the Design-Build Documents

regarding hazardous materials. If the Design-Builder encounters a hazardous material or substance not addressed in the

Design-Build Documents and if reasonable precautions will be inadequate to prevent foreseeable bodily injury or death to

persons resulting from a material or substance, including but not limited to asbestos or polychlorinated biphenyl (PCB),

encountered on the site by the Design-Builder, the Design-Builder shall, upon recognizing the condition, immediately stop

Work in the affected area and report the condition to the Owner in writing.

§ 10.3.2 Upon receipt of the Design-Builder’s written notice, the Owner shall obtain the services of a licensed laboratory to

verify the presence or absence of the material or substance reported by the Design-Builder and, in the event such material or

substance is found to be present, to cause it to be rendered harmless. Unless otherwise required by the Design-Build

Documents, the Owner shall furnish in writing to the Design-Builder the names and qualifications of persons or entities who

are to perform tests verifying the presence or absence of such material or substance or who are to perform the task of removal

or safe containment of such material or substance. The Design-Builder will promptly reply to the Owner in writing stating

whether or not the Design-Builder has reasonable objection to the persons or entities proposed by the Owner. If the Design-

Builder has an objection to a person or entity proposed by the Owner, the Owner shall propose another to whom the Design-

Builder has no reasonable objection. When the material or substance has been rendered harmless, Work in the affected area

shall resume upon written agreement of the Owner and Design-Builder. By Change Order, the Contract Time shall be

extended appropriately and the Contract Sum shall be increased in the amount of the Design-Builder’s reasonable additional

costs of shut-down, delay and start-up.

§ 10.3.3 To the fullest extent permitted by law, the Owner shall indemnify and hold harmless the Design-Builder, the

Architect, Consultants, and Contractors, and employees of any of them, from and against claims, damages, losses and

expenses, including but not limited to attorneys’ fees, arising out of or resulting from performance of the Work in the affected

area, if in fact the material or substance presents the risk of bodily injury or death as described in Section 10.3.1 and has not

been rendered harmless, provided that such claim, damage, loss or expense is attributable to bodily injury, sickness, disease or

death, or to injury to, or destruction of, tangible property (other than the Work itself), except to the extent that such damage,

loss or expense is due to the fault or negligence of the party seeking indemnity.

§ 10.3.4 The Owner shall not be responsible under this Section 10.3 for materials or substances the Design-Builder brings to

the site unless such materials or substances are required by the Owner’s Criteria. The Owner shall be responsible for materials

or substances required by the Owner’s Criteria, except to the extent of the Design-Builder’s fault or negligence in the use and

handling of such materials or substances.

§ 10.3.5 The Design-Builder shall indemnify the Owner for the cost and expense the Owner incurs (1) for remediation of a

material or substance the Design-Builder brings to the site and negligently handles, or (2) where the Design-Builder fails to

perform its obligations under Section 10.3.1, except to the extent that the cost and expense are due to the Owner’s fault or

negligence.

§ 10.3.6 If, without negligence on the part of the Design-Builder, the Design-Builder is held liable by a government agency for

the cost of remediation of a hazardous material or substance solely by reason of performing Work as required by the Design-

Build Documents, the Owner shall indemnify the Design-Builder for all cost and expense thereby incurred.

§ 10.4 Emergencies

In an emergency affecting safety of persons or property, the Design-Builder shall act, at the Design-Builder’s discretion, to
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prevent threatened damage, injury or loss.  

ARTICLE 11   UNCOVERING AND CORRECTION OF WORK

§ 11.1 Uncovering of Work

The Owner may request to examine a portion of the Work that the Design-Builder has covered to determine if the Work has

been performed in accordance with the Design-Build Documents. If such Work is in accordance with the Design-Build

Documents, the Owner and Design-Builder shall execute a Change Order to adjust the Contract Time and Contract Sum, as

appropriate. If such Work is not in accordance with the Design-Build Documents, the costs of uncovering and correcting the

Work shall be at the Design-Builder’s expense and the Design-Builder shall not be entitled to a change in the Contract Time

unless the condition was caused by the Owner or a separate contractor in which event the Owner shall be responsible for

payment of such costs and the Contract Time will be adjusted as appropriate.

§ 11.2 Correction of Work

§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work rejected by the Owner or

failing to conform to the requirements of the Design-Build Documents, whether discovered before or after Substantial

Completion and whether or not fabricated, installed or completed. Costs of correcting such rejected Work, including

additional testing and inspections, the cost of uncovering and replacement, and compensation for any design consultant

employed by the Owner whose expenses and compensation were made necessary thereby, shall be at the Design-Builder’s

expense.

§ 11.2.2 After Substantial Completion

§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within one year after the date of Substantial

Completion of the Work or designated portion thereof or after the date for commencement of warranties established under

Section 9.9.1, or by terms of an applicable special warranty required by the Design-Build Documents, any of the Work is

found not to be in accordance with the requirements of the Design-Build Documents, the Design-Builder shall correct it

promptly after receipt of written notice from the Owner to do so unless the Owner has previously given the Design-Builder a

written acceptance of such condition. The Owner shall give such notice promptly after discovery of the condition. During the

one-year period for correction of the Work, if the Owner fails to notify the Design-Builder and give the Design-Builder an

opportunity to make the correction, the Owner waives the rights to require correction by the Design-Builder and to make a

claim for breach of warranty. If the Design-Builder fails to correct nonconforming Work within a reasonable time during that

period after receipt of notice from the Owner, the Owner may correct it in accordance with Section 7.9.

§ 11.2.2.2 The one-year period for correction of Work shall be extended with respect to portions of Work first performed after

Substantial Completion by the period of time between Substantial Completion and the actual completion of that portion of the

Work.

§ 11.2.2.3 The one-year period for correction of Work shall not be extended by corrective Work performed by the Design-

Builder pursuant to this Section 11.2.

§ 11.2.3 The Design-Builder shall remove from the site portions of the Work that are not in accordance with the requirements

of the Design-Build Documents and are neither corrected by the Design-Builder nor accepted by the Owner.

§ 11.2.4 The Design-Builder shall bear the cost of correcting destroyed or damaged construction of the Owner or separate

contractors, whether completed or partially completed, caused by the Design-Builder’s correction or removal of Work that is

not in accordance with the requirements of the Design-Build Documents.

§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to other

obligations the Design-Builder has under the Design-Build Documents. Establishment of the one-year period for correction of

Work as described in Section 11.2.2 relates only to the specific obligation of the Design-Builder to correct the Work, and has

no relationship to the time within which the obligation to comply with the Design-Build Documents may be sought to be

enforced, nor to the time within which proceedings may be commenced to establish the Design-Builder’s liability with respect

to the Design-Builder’s obligations other than specifically to correct the Work.

§ 11.3 Acceptance of Nonconforming Work

If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, the
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Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be reduced as 

appropriate and equitable. Such adjustment shall be effected whether or not final payment has been made. 

ARTICLE 12   COPYRIGHTS AND LICENSES

§ 12.1 Drawings, specifications, and other documents furnished by the Design-Builder, including those in electronic form, are

Instruments of Service. The Design-Builder, and the Architect, Consultants, Contractors, and any other person or entity

providing services or work for any of them, shall be deemed the authors and owners of their respective Instruments of Service,

including the Drawings and Specifications, and shall retain all common law, statutory and other reserved rights, including

copyrights. Submission or distribution of Instruments of Service to meet official regulatory requirements, or for similar

purposes in connection with the Project, is not to be construed as publication in derogation of the reserved rights of the

Design-Builder and the Architect, Consultants, and Contractors, and any other person or entity providing services or work for

any of them.

§ 12.2 The Design-Builder and the Owner warrant that in transmitting Instruments of Service, or any other information, the

transmitting party is the copyright owner of such information or has permission from the copyright owner to transmit such

information for its use on the Project.

§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited, irrevocable and non-exclusive

license to use the Instruments of Service solely and exclusively for purposes of constructing, using, maintaining, altering and

adding to the Project, provided that the Owner substantially performs its obligations, including prompt payment of all sums

when due, under the Design-Build Documents. The license granted under this section permits the Owner to authorize its

consultants and separate contractors to reproduce applicable portions of the Instruments of Service solely and exclusively for

use in performing services or construction for the Project. If the Design-Builder rightfully terminates this Agreement for cause

as provided in Section 13.1.4 or 13.2.1 the license granted in this Section 12.3 shall terminate.

§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, that will

allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Design-Builder’s licenses from the

Architect and its Consultants and Contractors shall also allow the Owner, in the event this Agreement is terminated for any

reason other than the default of the Owner or in the event the Design-Builder’s Architect, Consultants, or Contractors

terminate their agreements with the Design-Builder for cause, to obtain a limited, irrevocable and non-exclusive license solely

and exclusively for purposes of constructing, using, maintaining, altering and adding to the Project, provided that the Owner

(1) agrees to pay to the Architect, Consultant or Contractor all amounts due, and (2) provide the Architect, Consultant or

Contractor with the Owner’s written agreement to indemnify and hold harmless the Architect, Consultant or Contractor from

all costs and expenses, including the cost of defense, related to claims and causes of action asserted by any third person or

entity to the extent such costs and expenses arise from the Owner’s alteration or use of the Instruments of Service.

§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses the

Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the Design-Builder,

Architect, Consultants, Contractors and any other person or entity providing services or work for any of them, from all claims

and causes of action arising from or related to such uses. The Owner, to the extent permitted by law, further agrees to

indemnify and hold harmless the Design-Builder, Architect, Consultants, Contractors and any other person or entity providing

services or work for any of them, from all costs and expenses, including the cost of defense, related to claims and causes of

action asserted by any third person or entity to the extent such costs and expenses arise from the Owner’s alteration or use of

the Instruments of Service under this Section 12.3.2. The terms of this Section 12.3.2 shall not apply if the Owner rightfully

terminates this Agreement for cause under Sections 13.1.4 or 13.2.2.

ARTICLE 13   TERMINATION OR SUSPENSION

§ 13.1 Termination or Suspension Prior to Execution of the Design-Build Amendment

§ 13.1.1 If the Owner fails to make payments to the Design-Builder for Work prior to execution of the Design-Build

Amendment in accordance with this Agreement, such failure shall be considered substantial nonperformance and cause for

termination or, at the Design-Builder’s option, cause for suspension of performance of services under this Agreement. If the

Design-Builder elects to suspend the Work, the Design-Builder shall give seven days’ written notice to the Owner before

suspending the Work. In the event of a suspension of the Work, the Design-Builder shall have no liability to the Owner for

delay or damage caused by the suspension of the Work. Before resuming the Work, the Design-Builder shall be paid all sums

due prior to suspension and any expenses incurred in the interruption and resumption of the Design-Builder’s Work. The

Design-Builder’s compensation for, and time to complete, the remaining Work shall be equitably adjusted.
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§ 13.1.2 If the Owner suspends the Project, the Design-Builder shall be compensated for the Work performed prior to notice of

such suspension. When the Project is resumed, the Design-Builder shall be compensated for expenses incurred in the

interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, and time to complete, the

remaining Work shall be equitably adjusted.

§ 13.1.3 If the Owner suspends the Project for more than 90 cumulative days for reasons other than the fault of the Design-

Builder, the Design-Builder may terminate this Agreement by giving not less than seven days’ written notice.

§ 13.1.4 Either party may terminate this Agreement upon not less than seven days’ written notice should the other party fail

substantially to perform in accordance with the terms of this Agreement through no fault of the party initiating the

termination.

§ 13.1.5 The Owner may terminate this Agreement upon not less than seven days’ written notice to the Design-Builder for the

Owner’s convenience and without cause.

§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for Work

performed prior to termination, together with Reimbursable Expenses then due and any other expenses directly attributable to

termination for which the Design-Builder is not otherwise compensated. In no event shall the Design-Builder’s compensation

under this Section 13.1.6 be greater than the compensation set forth in Section 2.1.

§ 13.2 Termination or Suspension Following Execution of the Design-Build Amendment

§ 13.2.1 Termination by the Design-Builder

§ 13.2.1.1 The Design-Builder may terminate the Contract if the Work is stopped for a period of 30 consecutive days through

no act or fault of the Design-Builder, the Architect, a Consultant, or a Contractor, or their agents or employees, or any other

persons or entities performing portions of the Work under direct or indirect contract with the Design-Builder, for any of the

following reasons:

.1      Issuance of an order of a court or other public authority having jurisdiction that requires all Work to be stopped; 

.2      An act of government, such as a declaration of national emergency that requires all Work to be stopped; 

.3      Because the Owner has not issued a Certificate for Payment and has not notified the Design-Builder of the 

reason for withholding certification as provided in Section 9.5.1, or because the Owner has not made payment 

on a Certificate for Payment within the time stated in the Design-Build Documents; or  

.4      The Owner has failed to furnish to the Design-Builder promptly, upon the Design-Builder’s request, reasonable 

evidence as required by Section 7.2.7. 

§ 13.2.1.2 The Design-Builder may terminate the Contract if, through no act or fault of the Design-Builder, the Architect, a

Consultant, a Contractor, or their agents or employees or any other persons or entities performing portions of the Work under

direct or indirect contract with the Design-Builder, repeated suspensions, delays or interruptions of the entire Work by the

Owner as described in Section 13.2.3 constitute in the aggregate more than 100 percent of the total number of days scheduled

for completion, or 120 days in any 365-day period, whichever is less.

§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Builder may, upon seven days’

written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, including

reasonable overhead and profit, costs incurred by reason of such termination, and damages.

§ 13.2.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the Design-Builder or any other

persons or entities performing portions of the Work under contract with the Design-Builder because the Owner has repeatedly

failed to fulfill the Owner’s obligations under the Design-Build Documents with respect to matters important to the progress

of the Work, the Design-Builder may, upon seven additional days’ written notice to the Owner, terminate the Contract and

recover from the Owner as provided in Section 13.2.1.3.

§ 13.2.2 Termination by the Owner For Cause

§ 13.2.2.1 The Owner may terminate the Contract if the Design-Builder

.1      fails to submit the Proposal by the date required by this Agreement, or if no date is indicated, within a 

reasonable time consistent with the date of Substantial Completion; 
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.2      repeatedly refuses or fails to supply an Architect, or enough properly skilled Consultants, Contractors, or 

workers or proper materials; 

.3      fails to make payment to the Architect, Consultants, or Contractors for services, materials or labor in 

accordance with their respective agreements with the Design-Builder; 

.4      repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of a 

public authority; or 

.5      is otherwise guilty of substantial breach of a provision of the Design-Build Documents. 

§ 13.2.2.2 When any of the above reasons exist, the Owner may without prejudice to any other rights or remedies of the Owner

and after giving the Design-Builder and the Design-Builder’s surety, if any, seven days’ written notice, terminate employment

of the Design-Builder and may, subject to any prior rights of the surety:

.1      Exclude the Design-Builder from the site and take possession of all materials, equipment, tools, and 

construction equipment and machinery thereon owned by the Design-Builder; 

.2      Accept assignment of the Architect, Consultant and Contractor agreements pursuant to Section 3.1.15; and 

.3      Finish the Work by whatever reasonable method the Owner may deem expedient. Upon written request of the 

Design-Builder, the Owner shall furnish to the Design-Builder a detailed accounting of the costs incurred by 

the Owner in finishing the Work. 

§ 13.2.2.3 When the Owner terminates the Contract for one of the reasons stated in Section 13.2.2.1, the Design-Builder shall

not be entitled to receive further payment until the Work is finished.

§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages incurred by the

Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and damages exceed the

unpaid balance, the Design-Builder shall pay the difference to the Owner. The obligation for such payments shall survive

termination of the Contract.

§ 13.2.3 Suspension by the Owner for Convenience

§ 13.2.3.1 The Owner may, without cause, order the Design-Builder in writing to suspend, delay or interrupt the Work in

whole or in part for such period of time as the Owner may determine.

§ 13.2.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and time caused by suspension,

delay or interruption as described in Section 13.2.3.1. Adjustment of the Contract Sum shall include profit. No adjustment

shall be made to the extent

.1      that performance is, was or would have been so suspended, delayed or interrupted by another cause for which 

the Design-Builder is responsible; or 

.2      that an equitable adjustment is made or denied under another provision of the Contract. 

§ 13.2.4 Termination by the Owner for Convenience

§ 13.2.4.1 The Owner may, at any time, terminate the Contract for the Owner’s convenience and without cause.

§ 13.2.4.2 Upon receipt of written notice from the Owner of such termination for the Owner’s convenience, the Design-Builder

shall

.1      cease operations as directed by the Owner in the notice; 

.2      take actions necessary, or that the Owner may direct, for the protection and preservation of the Work; and, 

.3      except for Work directed to be performed prior to the effective date of termination stated in the notice, 

terminate all existing Project agreements, including agreements with the Architect, Consultants, Contractors, 

and purchase orders, and enter into no further Project agreements and purchase orders. 

§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive payment for

Work executed, and costs incurred by reason of such termination, along with reasonable overhead and profit on the Work not

executed.

ARTICLE 14   CLAIMS AND DISPUTE RESOLUTION

§ 14.1 Claims

§ 14.1.1 Definition. A Claim is a demand or assertion by one of the parties seeking, as a matter of right, payment of money, or
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other relief with respect to the terms of the Contract. The term “Claim” also includes other disputes and matters in question 

between the Owner and Design-Builder arising out of or relating to the Contract. The responsibility to substantiate Claims 

shall rest with the party making the Claim. 

§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims and causes of action, whether in

contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract in accordance with

the requirements of the binding dispute resolution method selected in Section 1.3, within the time period specified by

applicable law, but in any case not more than 10 years after the date of Substantial Completion of the Work. The Owner and

Design-Builder waive all claims and causes of action not commenced in accordance with this Section 14.1.2.

§ 14.1.3 Notice of Claims

§ 14.1.3.1 Prior To Final Payment. Prior to Final Payment, Claims by either the Owner or Design-Builder must be initiated by

written notice to the other party within 21 days after occurrence of the event giving rise to such Claim or within 21 days after

the claimant first recognizes the condition giving rise to the Claim, whichever is later.

§ 14.1.3.2 Claims Arising After Final Payment. After Final Payment, Claims by either the Owner or Design-Builder that have not

otherwise been waived pursuant to Sections 9.10.4 or 9.10.5, must be initiated by prompt written notice to the other party. The

notice requirement in Section 14.1.3.1 and the Initial Decision requirement as a condition precedent to mediation in

Section 14.2.1 shall not apply.

§ 14.1.4 Continuing Contract Performance. Pending final resolution of a Claim, except as otherwise agreed in writing or as

provided in Section 9.7 and Article 13, the Design-Builder shall proceed diligently with performance of the Contract and the

Owner shall continue to make payments in accordance with the Design-Build Documents.

§ 14.1.5 Claims for Additional Cost. If the Design-Builder intends to make a Claim for an increase in the Contract Sum, written

notice as provided herein shall be given before proceeding to execute the portion of the Work that relates to the Claim. Prior

notice is not required for Claims relating to an emergency endangering life or property arising under Section 10.4.

§ 14.1.6 Claims for Additional Time

§ 14.1.6.1 If the Design-Builder intends to make a Claim for an increase in the Contract Time, written notice as provided

herein shall be given. The Design-Builder’s Claim shall include an estimate of cost and of probable effect of delay on progress

of the Work. In the case of a continuing delay, only one Claim is necessary.

§ 14.1.6.2 If adverse weather conditions are the basis for a Claim for additional time, such Claim shall be documented by data

substantiating that weather conditions were abnormal for the period of time, could not have been reasonably anticipated, and

had an adverse effect on the scheduled construction.

§ 14.1.7 Claims for Consequential Damages

The Design-Builder and Owner waive Claims against each other for consequential damages arising out of or relating to this

Contract. This mutual waiver includes

.1      damages incurred by the Owner for rental expenses, for losses of use, income, profit, financing, business and 

reputation, and for loss of management or employee productivity or of the services of such persons; and 

.2      damages incurred by the Design-Builder for principal office expenses including the compensation of personnel 

stationed there, for losses of financing, business and reputation, and for loss of profit except anticipated profit 

arising directly from the Work. 

This mutual waiver is applicable, without limitation, to all consequential damages due to either party’s termination in 

accordance with Article 13. Nothing contained in this Section 14.1.7 shall be deemed to preclude an award of liquidated 

damages, when applicable, in accordance with the requirements of the Design-Build Documents. 

§ 14.2 Initial Decision

§ 14.2.1 An initial decision shall be required as a condition precedent to mediation of all Claims between the Owner and

Design-Builder initiated prior to the date final payment is due, excluding those arising under Sections 10.3 and 10.4 of the

Agreement and Sections B.3.2.9 and B.3.2.10 of Exhibit B to this Agreement, unless 30 days have passed after the Claim has

been initiated with no decision having been rendered. Unless otherwise mutually agreed in writing, the Owner shall render the
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initial decision on Claims. 

§ 14.2.2 Procedure

§ 14.2.2.1 Claims Initiated by the Owner. If the Owner initiates a Claim, the Design-Builder shall provide a written response to

Owner within ten days after receipt of the notice required under Section 14.1.3.1. Thereafter, the Owner shall render an initial

decision within ten days of receiving the Design-Builder’s response: (1) withdrawing the Claim in whole or in part, (2)

approving the Claim in whole or in part, or (3) suggesting a compromise.

§ 14.2.2.2 Claims Initiated by the Design-Builder. If the Design-Builder initiates a Claim, the Owner will take one or more of the

following actions within ten days after receipt of the notice required under Section 14.1.3.1: (1) request additional supporting

data, (2) render an initial decision rejecting the Claim in whole or in part, (3) render an initial decision approving the Claim,

(4) suggest a compromise or (5) indicate that it is unable to render an initial decision because the Owner lacks sufficient

information to evaluate the merits of the Claim.

§ 14.2.3 In evaluating Claims, the Owner may, but shall not be obligated to, consult with or seek information from persons

with special knowledge or expertise who may assist the Owner in rendering a decision. The retention of such persons shall be

at the Owner’s expense.

§ 14.2.4 If the Owner requests the Design-Builder to provide a response to a Claim or to furnish additional supporting data, the

Design-Builder shall respond, within ten days after receipt of such request, and shall either (1) provide a response on the

requested supporting data, (2) advise the Owner when the response or supporting data will be furnished or (3) advise the

Owner that no supporting data will be furnished. Upon receipt of the response or supporting data, if any, the Owner will either

reject or approve the Claim in whole or in part.

§ 14.2.5 The Owner’s initial decision shall (1) be in writing; (2) state the reasons therefor; and (3) identify any change in the

Contract Sum or Contract Time or both. The initial decision shall be final and binding on the parties but subject to mediation

and, if the parties fail to resolve their dispute through mediation, to binding dispute resolution.

§ 14.2.6 Either party may file for mediation of an initial decision at any time, subject to the terms of Section 14.2.6.1.

§ 14.2.6.1 Either party may, within 30 days from the date of an initial decision, demand in writing that the other party file for

mediation within 60 days of the initial decision. If such a demand is made and the party receiving the demand fails to file for

mediation within the time required, then both parties waive their rights to mediate or pursue binding dispute resolution

proceedings with respect to the initial decision.

§ 14.2.7 In the event of a Claim against the Design-Builder, the Owner may, but is not obligated to, notify the surety, if any, of

the nature and amount of the Claim. If the Claim relates to a possibility of a Design-Builder’s default, the Owner may, but is

not obligated to, notify the surety and request the surety’s assistance in resolving the controversy.

§ 14.2.8 If a Claim relates to or is the subject of a mechanic’s lien, the party asserting such Claim may proceed in accordance

with applicable law to comply with the lien notice or filing deadlines.

§ 14.3 Mediation

§ 14.3.1 Claims, disputes, or other matters in controversy arising out of or related to the Contract, except those waived as

provided for in Sections 9.10.4, 9.10.5, and 14.1.7, shall be subject to mediation as a condition precedent to binding dispute

resolution.

§ 14.3.2 The parties shall endeavor to resolve their Claims by mediation which, unless the parties mutually agree otherwise,

shall be administered by the American Arbitration Association in accordance with its Construction Industry Mediation

Procedures in effect on the date of the Agreement. A request for mediation shall be made in writing, delivered to the other

party to the Contract, and filed with the person or entity administering the mediation. The request may be made concurrently

with the filing of binding dispute resolution proceedings but, in such event, mediation shall proceed in advance of binding

dispute resolution proceedings, which shall be stayed pending mediation for a period of 60 days from the date of filing, unless

stayed for a longer period by agreement of the parties or court order. If an arbitration proceeding is stayed pursuant to this

Section 14.3.2, the parties may nonetheless proceed to the selection of the arbitrator(s) and agree upon a schedule for later
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proceedings. 

§ 14.3.3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the place where

the Project is located, unless another location is mutually agreed upon. Agreements reached in mediation shall be enforceable

as settlement agreements in any court having jurisdiction.

§ 14.4 Arbitration

§ 14.4.1 If the parties have selected arbitration as the method for binding dispute resolution in Section 1.3, any Claim subject

to, but not resolved by, mediation shall be subject to arbitration which, unless the parties mutually agree otherwise, shall be

administered by the American Arbitration Association in accordance with its Construction Industry Arbitration Rules in effect

on the date of the Agreement. A demand for arbitration shall be made in writing, delivered to the other party to the Contract,

and filed with the person or entity administering the arbitration. The party filing a notice of demand for arbitration must assert

in the demand all Claims then known to that party on which arbitration is permitted to be demanded.

§ 14.4.1.1 A demand for arbitration shall be made no earlier than concurrently with the filing of a request for mediation, but in

no event shall it be made after the date when the institution of legal or equitable proceedings based on the Claim would be

barred by the applicable statute of limitations or statute of repose. For statute of limitations or statute of repose purposes,

receipt of a written demand for arbitration by the person or entity administering the arbitration shall constitute the institution

of legal or equitable proceedings based on the Claim.

§ 14.4.2 The award rendered by the arbitrator or arbitrators shall be final, and judgment may be entered upon it in accordance

with applicable law in any court having jurisdiction.

§ 14.4.3 The foregoing agreement to arbitrate, and other agreements to arbitrate with an additional person or entity duly

consented to by parties to the Agreement, shall be specifically enforceable under applicable law in any court having

jurisdiction thereof.

§ 14.4.4 Consolidation or Joinder

§ 14.4.4.1 Either party, at its sole discretion, may consolidate an arbitration conducted under this Agreement with any other

arbitration to which it is a party provided that (1) the arbitration agreement governing the other arbitration permits

consolidation, (2) the arbitrations to be consolidated substantially involve common questions of law or fact, and (3) the

arbitrations employ materially similar procedural rules and methods for selecting arbitrator(s).

§ 14.4.4.2 Either party, at its sole discretion, may include by joinder persons or entities substantially involved in a common

question of law or fact whose presence is required if complete relief is to be accorded in arbitration, provided that the party

sought to be joined consents in writing to such joinder. Consent to arbitration involving an additional person or entity shall not

constitute consent to arbitration of any claim, dispute or other matter in question not described in the written consent.

§ 14.4.4.3 The Owner and Design-Builder grant to any person or entity made a party to an arbitration conducted under this

Section 14.4, whether by joinder or consolidation, the same rights of joinder and consolidation as the Owner and Design-

Builder under this Agreement.

ARTICLE 15   MISCELLANEOUS PROVISIONS

§ 15.1 Governing Law

The Contract shall be governed by the law of the place where the Project is located except that, if the parties have selected

arbitration as the method of binding dispute resolution, the Federal Arbitration Act shall govern Section 14.4.

§ 15.2 Successors and Assigns

§ 15.2.1 The Owner and Design-Builder, respectively, bind themselves, their partners, successors, assigns and legal

representatives to the covenants, agreements and obligations contained in the Design-Build Documents. Except as provided in

Section 15.2.2, neither party to the Contract shall assign the Contract as a whole without written consent of the other. If either

party attempts to make such an assignment without such consent, that party shall nevertheless remain legally responsible for

all obligations under the Contract.

§ 15.2.2 The Owner may, without consent of the Design-Builder, assign the Contract to a lender providing construction
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financing for the Project, if the lender assumes the Owner’s rights and obligations under the Design-Build Documents. The 

Design-Builder shall execute all consents reasonably required to facilitate such assignment. 

§ 15.2.3 If the Owner requests the Design-Builder, Architect, Consultants, or Contractors to execute certificates, other than

those required by Section 3.1.10, the Owner shall submit the proposed language of such certificates for review at least 14 days

prior to the requested dates of execution. If the Owner requests the Design-Builder, Architect, Consultants, or Contractors to

execute consents reasonably required to facilitate assignment to a lender, the Design-Builder, Architect, Consultants, or

Contractors shall execute all such consents that are consistent with this Agreement, provided the proposed consent is

submitted to them for review at least 14 days prior to execution. The Design-Builder, Architect, Consultants, and Contractors

shall not be required to execute certificates or consents that would require knowledge, services or responsibilities beyond the

scope of their services.

§ 15.3 Written Notice

Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the firm or

entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or certified mail or

by courier service providing proof of delivery to, the last business address known to the party giving notice.

§ 15.4 Rights and Remedies

§ 15.4.1 Duties and obligations imposed by the Design-Build Documents, and rights and remedies available thereunder, shall

be in addition to and not a limitation of duties, obligations, rights and remedies otherwise imposed or available by law.

§ 15.4.2 No action or failure to act by the Owner or Design-Builder shall constitute a waiver of a right or duty afforded them

under the Contract, nor shall such action or failure to act constitute approval of or acquiescence in a breach thereunder, except

as may be specifically agreed in writing.

§ 15.5 Tests and Inspections

§ 15.5.1 Tests, inspections and approvals of portions of the Work shall be made as required by the Design-Build Documents

and by applicable laws, statutes, ordinances, codes, rules and regulations or lawful orders of public authorities. Unless

otherwise provided, the Design-Builder shall make arrangements for such tests, inspections and approvals with an

independent testing laboratory or entity acceptable to the Owner, or with the appropriate public authority, and shall bear all

related costs of tests, inspections and approvals. The Design-Builder shall give the Owner timely notice of when and where

tests and inspections are to be made so that the Owner may be present for such procedures. The Owner shall bear costs of

(1) tests, inspections or approvals that do not become requirements until after bids are received or negotiations concluded, and

(2) tests, inspections or approvals where building codes or applicable laws or regulations prohibit the Owner from delegating

their cost to the Design-Builder.

§ 15.5.2 If the Owner determines that portions of the Work require additional testing, inspection or approval not included

under Section 15.5.1, the Owner will instruct the Design-Builder to make arrangements for such additional testing, inspection

or approval by an entity acceptable to the Owner, and the Design-Builder shall give timely notice to the Owner of when and

where tests and inspections are to be made so that the Owner may be present for such procedures. Such costs, except as

provided in Section 15.5.3, shall be at the Owner’s expense.

§ 15.5.3 If such procedures for testing, inspection or approval under Sections 15.5.1 and 15.5.2 reveal failure of the portions of

the Work to comply with requirements established by the Design-Build Documents, all costs made necessary by such failure

shall be at the Design-Builder’s expense.

§ 15.5.4 Required certificates of testing, inspection or approval shall, unless otherwise required by the Design-Build

Documents, be secured by the Design-Builder and promptly delivered to the Owner.

§ 15.5.5 If the Owner is to observe tests, inspections or approvals required by the Design-Build Documents, the Owner will do

so promptly and, where practicable, at the normal place of testing.

§ 15.5.6 Tests or inspections conducted pursuant to the Design-Build Documents shall be made promptly to avoid

unreasonable delay in the Work.
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§ 15.6 Confidential Information

If the Owner or Design-Builder transmits Confidential Information, the transmission of such Confidential Information

constitutes a warranty to the party receiving such Confidential Information that the transmitting party is authorized to transmit

the Confidential Information. If a party receives Confidential Information, the receiving party shall keep the Confidential

Information strictly confidential and shall not disclose it to any other person or entity except as set forth in Section 15.6.1.

§ 15.6.1 A party receiving Confidential Information may disclose the Confidential Information as required by law or court

order, including a subpoena or other form of compulsory legal process issued by a court or governmental entity. A party

receiving Confidential Information may also disclose the Confidential Information to its employees, consultants or contractors

in order to perform services or work solely and exclusively for the Project, provided those employees, consultants and

contractors are subject to the restrictions on the disclosure and use of Confidential Information as set forth in this Contract.

§ 15.7 Capitalization

Terms capitalized in the Contract include those that are (1) specifically defined, (2) the titles of numbered articles or (3) the

titles of other documents published by the American Institute of Architects.

§ 15.8 Interpretation

§ 15.8.1 In the interest of brevity the Design-Build Documents frequently omit modifying words such as “all” and “any” and

articles such as “the” and “an,” but the fact that a modifier or an article is absent from one statement and appears in another is

not intended to affect the interpretation of either statement.

§ 15.8.2 Unless otherwise stated in the Design-Build Documents, words which have well-known technical or construction

industry meanings are used in the Design-Build Documents in accordance with such recognized meanings.

ARTICLE 16   SCOPE OF THE AGREEMENT

§ 16.1 This Agreement is comprised of the following documents listed below:

.1      AIA Document A141™–2014, Standard Form of Agreement Between Owner and Design-Builder 

.2      AIA Document A141™–2014, Exhibit A, Design-Build Amendment, if executed 

.3      AIA Document A141™–2014, Exhibit B, Insurance and Bonds 

.4      AIA Document A141™–2014, Exhibit C, Sustainable Projects, if completed 

This Agreement entered into as of the day and year first written above. 

OWNER (Signature) DESIGN-BUILDER (Signature) 

(Printed name and title) (Printed name and title) 
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REQUEST FOR QUALIFICATIONS 

TOWN OF SMITHFIELD 

BASEBALL VENUE PROJECT 

Issue Date: September 5, 2025 

Submission Deadline: September 22, 2025, 4:00 PM 
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Request for QualificaƟons (RFQ) 

Design-Build for Smithfield Baseball Venue 

Date of Issue: September 5, 2025  

Due Date for Submissions: September 22, 2025, 4:00 PM EST 

1.0 IntroducƟon and NoƟce 

Pursuant to N.C. Statute Sec. 143-128.1(A), the Town of Smithfield is soliciƟng proposals from 
qualified design-build teams interested in providing professional design and construcƟon 
services for a New Collegiate Level Baseball Stadium for the Town of Smithfield. This RFQ 
provides complete informaƟon on the services being sought, the submiƩal requirements, and 
Ɵmeline.  The Town of Smithfield is seeking qualificaƟons from experienced and highly-qualified 
design-build firms or teams for the design and construcƟon of a new, state-of-the-art baseball 
venue. The new facility will serve as a centerpiece for community sports and entertainment, 
accommodaƟng Collegiate Summer League teams and other community events. The design-
build approach is being uƟlized to leverage the experƟse of a single team to expedite the 
project schedule and ensure a high-quality, cost-effecƟve result. 

2.0 Project DescripƟon 

The project involves the design and construcƟon of a new baseball stadium located at 1500 
Buffalo Rd. within the Town of Smithfield, with other potenƟal sites being considered. The 
facility should be designed to accommodate approximately 1,500 spectators and will include, 
but is not limited to: 

 InstallaƟon of field surface (natural grass and / or syntheƟc), infield skin, pitcher's
mound, bullpens, baƩer/catcher's box, and warning track. VerificaƟon of field layout
according to NCAA rules is also required.

 IrrigaƟon System: Design and installaƟon by a qualified specialist.

 Field Accessories: InstallaƟon of bases, pitching rubber, base anchors, and home plate.

 Covered spectator seaƟng, including a secƟon for premium seaƟng.

 Modern press box with media and broadcasƟng capabiliƟes.

 Locker rooms for home and visiƟng teams.

 Concession stands and public restrooms.

 Merchandise retail space.

 AdministraƟve offices and storage faciliƟes.
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 Sufficient parking for the public and staff.

 Outdoor gathering spaces and entry plazas.

The esƟmated project budget is approximately $6,000,000. 

3.0 Scope of Work 

The selected design-build firm will be responsible for all aspects of the project, from iniƟal 
design through final construcƟon and commissioning. This includes, but is not limited to: 

 Design Services: All architectural, structural, civil, mechanical, electrical, and plumbing
engineering, as well as landscape architecture.

 Permiƫng: Obtaining all necessary permits from local, state, and federal agencies.

 ConstrucƟon: All site preparaƟon, grading, foundaƟon work, uƟlity connecƟons,
structural erecƟon, finishes, and final landscaping.

 Project Management: Providing a single point of contact and overall management of the
project schedule and budget.

 Commissioning: Ensuring all systems are fully funcƟonal and providing training to Town
staff.

4.0 Submission Requirements 

Interested firms and teams must submit a Statement of QualificaƟons (SOQ) that includes the 
following informaƟon. Submissions that do not contain all requested informaƟon may be 
considered non-responsive. 

1. LeƩer of Interest: A cover leƩer expressing interest in the project and providing a
primary point of contact.

2. Firm InformaƟon: A detailed profile of the lead design-build firm and all major sub-
consultants.

3. Project Team: A list of key personnel, including their resumes, roles, and experience on
similar projects.

4. Relevant Experience: A list of similar projects completed in the last five (5) years,
including:

o Project name and locaƟon.

o Brief project descripƟon and scope.

o Total project cost and schedule.

o Client references with contact informaƟon.
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5. Financial Capability: Unlimited Contractor’s License; Evidence of the firm's financial
stability, such as recent financial statements or a bank leƩer of credit.

5.0 EvaluaƟon Criteria 

The Town of Smithfield will evaluate the submiƩed SOQs based on the following criteria: 

 Experience and qualificaƟons of the design-build team on similar projects (40%)

 Key personnel's relevant experience and experƟse (20%)

 Demonstrated understanding of the design-build process (15%)

 Proposed project approach and schedule (15%)

 Responsiveness to RFQ (10%)

6.0 Project Schedule (TentaƟve) 

 RFQ Issued: September 5, 2025

 Deadline for QuesƟons: September 15, 2025

 Submissions Due: September 22, 2025

 Shortlist Announced: September 26, 2025

 Interviews/Proposals: September 29 – October 3, 2025

 Final SelecƟon & Contract Award: October 7, 2025

7.0 Historically UnderuƟlized Business (HUB) ParƟcipaƟon 

The Town of Smithfield encourages and promotes the use of Historically UnderuƟlized 
Businesses (HUB) in all aspects of this Design-Build Project in accordance with North Carolina 
General Statutes and the State of North Carolina HUB Office guidelines. Respondents are 
strongly encouraged to make a good faith effort to solicit parƟcipaƟon from HUB firms and to 
document those efforts in their submiƩals.  

Pursuant to N.C.G.S. Sec. 143-128.2 an Sec. 143-131, and consistent with the Town’s 
commitment to fostering equitable economic opportuniƟes, all prospecƟve firms must: 

1. AcƟvely seek HUB parƟcipaƟon through outreach to cerƟfied HUB contractors,
subcontractors, and suppliers.

2. IdenƟfy proposed HUB subcontractors and the scope of work they will perform, where
applicable.

The Town may require the selected design-build team to provide ongoing HUB parƟcipaƟon 
reporƟng throughout the duraƟon of the project. Failure to demonstrate good faith efforts to 
comply with HUB parƟcipaƟon requirements may result in disqualificaƟon from consideraƟon. 
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8.0 Contact InformaƟon 

All quesƟons and communicaƟons regarding this RFQ should be submiƩed in wriƟng to:  

Leah Moore, AdministraƟve Specialist, Town of Smithfield [leah.moore@smithfield-nc.com] 

9.0 Submission InformaƟon 

Deadline for submission is: September 22, 2025, 4:00 PM EST 

Five (5) Copies and one (1) USB drive should be submiƩed.  Electronic Submissions will not be 
accepted. 

Submission envelopes or packaging should be labeled “Smithfield Baseball Venue Project” and 
addressed: 

Town of Smithfield 

AƩn: Gary Johnson 

PO Box 2344 

600 M. Durwood Stephenson Pkwy. 

Smithfield, NC 27577 
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Financial 

Report 





Revenues vs. Expenditures
Town of Smithfield

$0
$3,000,000
$6,000,000
$9,000,000

$12,000,000
$15,000,000
$18,000,000
$21,000,000
$24,000,000
$27,000,000

FY 25-26 SEPT

$24,733,538

$4,360,040
$5,204,151

2025 YTD General Fund Revenues vs. 
Expenditures

FY 25-26 Budget

General Fund Revenues

General Fund
Expenditures

$0
$3,000,000
$6,000,000
$9,000,000

$12,000,000
$15,000,000
$18,000,000
$21,000,000
$24,000,000
$27,000,000

FY 24-25 SEPT

$22,531,258

$4,405,294$4,033,988

2024 YTD General Fund Revenues vs. 
Expenditures 

FY 24-25 Budget

General Fund Revenues

General Fund Expenditures

$0

$2,000,000

$4,000,000

$6,000,000

$8,000,000

$10,000,000

$12,000,000

$14,000,000

FY 25-26 SEPT

$13,754,865

$3,609,954
$2,264,399

2025 YTD W/S Revenues vs. 
Expenditures

FY 25-26 Budget

Water Sewer Fund
Revenues

Water Sewer Fund
Expenditures

$0

$2,000,000

$4,000,000

$6,000,000

$8,000,000

$10,000,000

$12,000,000

$14,000,000

FY 24-25 SEPT

$13,343,682

$4,157,591

$1,990,238

2024 YTD W/S Revenues vs. 
Expenditures

FY 24-25 Budget

Water Sewer Fund
Revenues

Water Sewer Fund
Expenditures

$0
$2,000,000
$4,000,000
$6,000,000
$8,000,000

$10,000,000
$12,000,000
$14,000,000
$16,000,000
$18,000,000
$20,000,000

FY 25-26 SEPT

$18,861,000

$4,741,444 $4,940,972

2025 YTD Electric Revenues vs. 
Expenditures

FY 25-26 Budget

Electric Fund Revenues

Electric Fund Expenditures

$0
$2,000,000
$4,000,000
$6,000,000
$8,000,000

$10,000,000
$12,000,000
$14,000,000
$16,000,000
$18,000,000
$20,000,000

FY 24-25 SEPT

$18,039,919

$4,749,295

$4,646,540

2024 YTD Electric Revenues vs. 
Expenditures

FY 24-25 Budget

Electric Fund Revenues

Electric Fund Expenditures
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Department 

Reports 





FINANCE DEPARTMENTAL REPORT FOR OCTOBER 2025 

ACCOMPLISHMENTS 

• Accounts Receivable related policies written for board approval
• Assisted with the implementation of the new employee benefit management team
• Refunded numerous utility accounts with credit balances or applied credit balances to new

accounts for old utility accounts; cleaned up the inactive revenue codes on utility accounts
• Saved $3,600 in professional fees (Finance Department), approximately $2,000 in bank service

charges (General, Water Sewer, Electric Fund), and $1,300 in telephone charges
• Implemented invoice and pre audit approval process for accounts payable
• Updated all grant and capital project ordinances to comply with ordinance and resolution

statutory requirements
• Drafted the revised employee handbook for manager, human resource director, and council

approval
• Assisted with the phone and internet implementation projects
• Set up capital reserve funds for general statute compliance
• Wrote financial statements and made substantial corrections to the accounting records
• Corrected pre-tax and post-tax payroll deductions for affected full time employees
• Improved service order process between customer service representatives and utility technician

via e-mailing service orders
• Converted Planning Board and Board of Adjustments to Payroll to comply with IRS regulations
• Wrote required ARPA Policies approved by the board
• Implemented purchase card program for each department

WORK IN PROGRESS 

• In process of updating the Customer Service Policy Manual (approval delayed for new regulations)
and creating a Red Flag Policy for utility billing customer information

• In process of implementing a monthly closing schedule for all finance functions for timely
reporting

• In process of setting up general ledger account reconciliations and delegating those tasks to
finance and customer service staff

• In process of updating internal control policies and procedures in relation to finance and customer
service

• In process of comprehensive inventory of fixed assets for all departments
• In process of comprehensive inventory of IT hardware and software town wide
• In process of working with Town Clerk, Town Manager, and Public Utility Director to properly

account for capital project funds
• In process of working to implement online payments with PIO for various departments including

planning and fire inspection fees
• In process of implementing a training plan for each employee in finance and customer service

departments
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FINANCE DEPARTMENTAL REPORT FOR OCTOBER 2025 (CONTINUED) 
WORK IN PROGRESS (CONTINUED) 

• In process of changing the deposit procedures to save additional bank charges and increase the
average daily balance to increase interest income

• In process of cleaning up the accounts receivable register and security deposit register

GOALS 

• Update all policies and procedures related to finance and customer service in the near term for
council approval

• Work with various departments to obtain a document management system so all departments
can access documents for various town projects
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Town of Smithfield  
Planning Department 

350 E. Market St, Smithfield, NC 
P.O. Box 761, Smithfield, NC 

Phone: 919-934-2116 
Fax 919-934-1134 

 

Permit Summary Report for September 2025  

Permit Type # Issued Permit Fees 
Site Plan Application   
Site Plan Application 1 25 
Total Site Plan Application 1 25 
   
Zoning:     
Sign 2 100 
Single Family & Two Family Zoning 8 200 
Commercial & Multi-Family Zoning 5 500 
Land Use 2 200 
Total Zoning 17 1000 
   
Zoning Permit Application:     
Alteration/Repair 3 225 
Land Use 4 325 
New Construction 9 225 
Food Truck 1 100 
Ground Sign 1 50 
Wall Sign 1 50 
Total Zoning Permit Application 19 975 
   
Report Period Total: 37 $2,000.00  
Fiscal YTD Total: 142 $8,550.00 

 

Individual Permit Breakdown for September 1st – September 30th 2025 

Permit Type Sub Type Permit# Address Issue Date Permit Fee 
Site Plan 
Application 

Site Plan 
Application 

SIT25-
000001 

1644 Barbour Road 09/26/2025 25 

Site Plan 
Application 
Total 

Site Plan 
Application 
Total 

    1 25 
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Zoning Commercial 
& Multi-
Family 
Zoning 

Z25-
000361 

59 Galilee Road 09/03/2025 100 

Zoning Commercial 
& Multi-
Family 
Zoning 

Z25-
000369 

1517 South 
Brightleaf 
Boulevard 

09/10/2025 100 

Zoning Commercial 
& Multi-
Family 
Zoning 

Z25-
000364 

100 Pitchi Street 09/04/2025 100 

Zoning Commercial 
& Multi-
Family 
Zoning 

Z25-
000363 

825 Brogden Road 09/04/2025 100 

Zoning Commercial 
& Multi-
Family 
Zoning 

Z25-
000367 

1209 West Market 
Street 

09/08/2025 100 

Zoning 
Total 

Commercial 
& Multi-
Family 
Zoning Total 

    5 500 

Zoning Land Use Z25-
000376 

1709 South 
Brightleaf 
Boulevard 

09/11/2025 100 

Zoning Land Use Z25-
000375 

175 South Equity 
Drive 

09/10/2025 100 

Zoning 
Total 

Land Use 
Total 

    2 200 

Zoning Sign Z25-
000366 

603 South 
Brightleaf 
Boulevard 

09/08/2025 50 

Zoning Sign Z25-
000368 

905 Second Avenue 09/09/2025 50 

Zoning 
Total 

Sign Total     2 100 

Zoning Single 
Family & 
Two Family 
Zoning 

Z25-
000362 

111 Hill Street 09/03/2025 25 

Zoning Single 
Family & 
Two Family 
Zoning 

Z25-
000373 

771 Olive Branch 
Road 

09/10/2025 25 
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Zoning Single 
Family & 
Two Family 
Zoning 

Z25-
000371 

764 Olive Branch 
Drive 

09/10/2025 25 

Zoning Single 
Family & 
Two Family 
Zoning 

Z25-
000372 

786 Olive Branch 
Drive 

09/10/2025 25 

Zoning Single 
Family & 
Two Family 
Zoning 

Z25-
000360 

154 North Finley 
Landing Parkway 

09/03/2025 25 

Zoning Single 
Family & 
Two Family 
Zoning 

Z25-
000365 

109 McCoy Drive 09/05/2025 25 

Zoning Single 
Family & 
Two Family 
Zoning 

Z25-
000374 

12 Camelia Drive 09/10/2025 25 

Zoning Single 
Family & 
Two Family 
Zoning 

Z25-
000370 

746 Olive Branch 
Drive 

09/10/2025 25 

Zoning 
Total 

Single 
Family & 
Two Family 
Zoning Total 

    8 200 

Zoning 
Total 

      17 1000 

Zoning 
Permit 
Application 

Alteration/R
epair 

SZD25-
000025 

1209 H2 West 
Market Street 

09/30/2025 100 

Zoning 
Permit 
Application 

Alteration/R
epair 

SZD25-
000009 

12 Bradford Street 09/15/2025 25 

Zoning 
Permit 
Application 

Alteration/R
epair 

SZD25-
000023 

281 East Market 
Street 

09/29/2025 100 

Zoning 
Permit 
Application 
Total 

Alteration/
Repair Total 

    3 225 

Zoning 
Permit 
Application 

Food Truck SZD25-
000022 

1541 West Market 
Street 

09/25/2025 100 
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Zoning 
Permit 
Application 
Total 

Food Truck 
Total 

    1 100 

Zoning 
Permit 
Application 

Ground Sign SZD25-
000016 

1273 North 
Brightleaf 
Boulevard 

09/24/2025 50 

Zoning 
Permit 
Application 
Total 

Ground Sign 
Total 

    1 50 

Zoning 
Permit 
Application 

Land Use SZD25-
000024 

1519 West Market 
Street 

09/29/2025 100 

Zoning 
Permit 
Application 

Land Use SZD25-
000013 

1197 Packing Plant 
Road 

09/19/2025 25 

Zoning 
Permit 
Application 

Land Use SZD25-
000014 

388-B Venture 
Drive 

09/19/2025 100 

Zoning 
Permit 
Application 

Land Use SZD25-
000019 

136 South Third 
Street 

09/24/2025 100 

Zoning 
Permit 
Application 
Total 

Land Use 
Total 

    4 325 

Zoning 
Permit 
Application 

New 
Constructio
n 

SZD25-
000018 

52 White Oak Drive 09/24/2025 25 

Zoning 
Permit 
Application 

New 
Constructio
n 

SZD25-
000026 

755 Olive Branch 
Drive 

09/30/2025 25 

Zoning 
Permit 
Application 

New 
Constructio
n 

SZD25-
000020 

180 Cordgrass 
Court 

09/24/2025 25 

Zoning 
Permit 
Application 

New 
Constructio
n 

SZD25-
000017 

257 Galilee Branch 
Drive 

09/24/2025 25 

Zoning 
Permit 
Application 

New 
Constructio
n 

SZD25-
000029 

221 New Twin 
Branch Court 

09/30/2025 25 

Zoning 
Permit 
Application 

New 
Constructio
n 

SZD25-
000021 

216 Cordgrass 
Court 

09/25/2025 25 
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Zoning 
Permit 
Application 

New 
Constructio
n 

SZD25-
000028 

233 New Twin 
Branch Court 

09/30/2025 25 

Zoning 
Permit 
Application 

New 
Constructio
n 

SZD25-
000027 

257 New Twin 
Branch Court 

09/30/2025 25 

Zoning 
Permit 
Application 

New 
Constructio
n 

SZD25-
000030 

191 New Twin 
Branch Court 

09/30/2025 25 

Zoning 
Permit 
Application 
Total 

New 
Constructio
n Total 

    9 225 

Zoning 
Permit 
Application 

Wall Sign SZD25-
000011 

312 East Market 
Street 

09/16/2025 50 

Zoning 
Permit 
Application 
Total 

Wall Sign 
Total 

    1 50 

Zoning 
Permit 
Application 
Total 

      19 975 

All Permits 
Total 

      37 2000 
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MONTHLY STATISTICS 

 

MONTH ENDING MONTH OCTOBER 31st, 2025 
 

 

 

 MONTHLY TOTAL YEAR TO DATE TOTAL 

CALLS FOR SERVICE 2,057 18,843 

INCIDENT REPORTS TAKEN 147                        1,455 

BURGLARY                              0 36 

CASES CLOSED 122                         1,146 

ACCIDENT REPORTS 93 891 

ARREST REPORTS TAKEN 102 992 

DRUGS 30 233 

DWI 4 70 

CITATIONS ISSUED 332 2,864 

PARKING/PAID 15/5 302/84 

SPEEDING 67 420 

NOL/DWLR                            134 969 

FICT/CNCL/REV REG CARD/TAG 49 497 
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REPORTED UCR OFFENSES FOR THE MONTH OF OCTOBER 2025

SMITHFIELD POLICE DEPARTMENTUser: JCBUDNEY 11/06/2025  14:31

                     October    October       Percent    Year-To-Date       Percent
PART I CRIMES           2024    2025     +/-  Changed    2024   2025    +/- Changed
-----------------------------------------------------------------------------------
MURDER                    0        0       0    N.C.       1      1       0      0%
RAPE                      0        0       0    N.C.       1      4       3    300%
ROBBERY                   2        1      -1    -50%       7      5      -2    -29%
  Commercial              2        0      -2   -100%       4      0      -4   -100%
  Individual              0        1       1    N.C.       3      5       2     67%
ASSAULT                   7        1      -6    -86%      47     26     -21    -45%

* VIOLENT *               9        2      -7    -78%      56     36     -20    -36%

BURGLARY                  5        0      -5   -100%      35     35       0      0%
  Residential             1        0      -1   -100%      18     22       4     22%
  Non-Resident.           4        0      -4   -100%      17     13      -4    -24%
LARCENY                  32       36       4     13%     300    381      81     27%
AUTO THEFT                5        2      -3    -60%      24     18      -6    -25%
ARSON                     0        0       0    N.C.       1      0      -1   -100%

* PROPERTY *             42       38      -4    -10%     360    434      74     21%
-----------------------------------------------------------------------------------
PART I TOTAL:            51       40     -11    -22%     416    470      54     13%

PART II CRIMES
-----------------------------------------------------------------------------------
Drug                     10       38      28    280%     174    282     108     62%
Assault Simple           11       15       4     36%     102    136      34     33%
Forgery/Counterfeit       0        4       4    N.C.      14     20       6     43%
Fraud                     9        6      -3    -33%      61     68       7     11%
Embezzlement              3        0      -3   -100%      11      7      -4    -36%
Stolen Property           0        2       2    N.C.       8     20      12    150%
Vandalism                 3        5       2     67%      58     56      -2     -3%
Weapons                   0        3       3    N.C.      10     20      10    100%
Prostitution              0        0       0    N.C.       0      1       1    N.C.
All Other Sex Offens      0        0       0    N.C.       4      2      -2    -50%
Gambling                  0        0       0    N.C.       0      0       0    N.C.
Offn Agnst Faml/Chld      2        3       1     50%       6     13       7    117%
D. W. I.                  5        4      -1    -20%      52     73      21     40%
Liquor Law Violation      0        0       0    N.C.       4      3      -1    -25%
Disorderly Conduct        3        1      -2    -67%       7     10       3     43%
Obscenity                 0        0       0    N.C.       1      0      -1   -100%
Kidnap                    0        0       0    N.C.       1      2       1    100%
Human Trafficking         0        0       0    N.C.       0      0       0    N.C.
All Other Offenses       24       26       2      8%     223    291      68     30%
-----------------------------------------------------------------------------------
PART II TOTAL:           70      107      37     53%     736   1004     268     36%

===================================================================================
GRAND TOTAL:            121      147      26     21%    1152   1474     322     28%

N.C. = Not Calculable

Page:   1(r_month1)
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Town of Smithfield 

Fire Department 
September 2025 

 
 
 

I. Statistical Section 
 
                 Sep. YTD 
Confirmed Structure Fires  5 47 
EMS Responses 169 1,569 
Misc./Other Calls 35 324 
Mutual Aid Calls  7 89 

TOTAL EMERGENCY RESPONSES 272 2,493 
 
                                                                                          Sep.           YTD 

Fire Inspections 58 607 
Public Fire Education Programs 3 22 

  # Of Children Educated 90 879 
# Of Adults Educated 20 431 

Plans Review Construction/Renovation Projects 28 228 
Fire Department Permits reviewed / Issued 19 313 

Business Preplans 0 91 
Fire Related Injuries & Deaths 0 0 

# Of Civilian Deaths  0 0 
# Of Civilian Injuries 0 0 

  
 
 
 

II. Major Revenues  
                              Sep.                  YTD 

Inspections/Permits $1,050.00 $14,789.86 
Fire Recovery USA $1,572.00 $7,983.10 

 
 
 

III. Personnel Update: 
Continuous Part-time positions available, 14 p/t positions currently filled including the p/t fire inspector.   
 
 
 

IV. Narrative of monthly departmental activities: 
• Squad was in-service 12 of 22 days 
• Training Hours for the month = 257 hours 
• Total Training Hours = 4,352.5 hours 
• Website Updating (Continuing) 
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• Follow-ups and Re-inspections. 
• Begin budget preparation. 
• New Firefighter shift assignments. 
• Professional Development – Career Ladder. 
• Officer’s Meeting 
• Staff Meeting 
• Onboarding process for new Fire Inspector. 
• Country Inn and Suites Fire Alarm Inspection and Testing  
• Fire Marshal Institute Conference (Blake) 
• Apparatus Knox Box Installs  
• Fire Prevention Material order.  (National Fire Safety Counsel) 

 
  

V. Upcoming Plans   
    

• Continue professional development. 
• Budget process preparation. 
• Trial shift schedule change (48/96 ~ November 3rd) 
• Fire Protection Systems Training Course (Chatham County) 
• Fire Prevention Month with FP Programs 
• Fire Inspector Training (New Inspector). 
• Completion of Budget Process for office. 
• New Inspector Orientation and projected duties. 
• Office reorganization. 
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Utilities Department 

Monthly Report 
September 2025 

 

• Statistical Section 

o Electric CP Demand 25,847 Kw relative to August’s demand of 25,752 Kw. 

o Electric System Reliability was 99.9984%, with one (1) recorded main line outages; relative 
to August’s 99.9900%. 

o Raw water treated on a daily average was 4.758 MG relative to 4.383 MG for August; with 
maximum demand of 5.877 MG relative to August’s 5.808 MG.  

o Total finished water to the system was 133.148 MG relative to August’s 128.095 MG.    
Average daily for the month was 4.438 MG relative to August’s 4.132 MG.   
Daily maximum was 5.186 MG (September 25th) relative to August’s 4.832 MG.   
Daily minimum was 3.340 MG (September 27th), relative to August’s 2.837 MG.  

• Miscellaneous Revenues 

o Water sales were $280,898 relative to August’s $313,414  

o Sewer sales were $479,177 relative to August’s $522,358 

o Electrical sales were $1,417,977 relative to August’s sales of $1,619,529  

o Johnston County Water purchases were $244,514 for 96.265 MG relative to August’s 
$280,701 for 110.512 MG.  

• Major Expenses for the Month 

o Electricity purchases were $1,063,297 relative to August’s $1,108,889 

o Johnston County sewer charge was $205,960 for 41.862 MG relative to August’s $346,281 for 
77.468 MG.   

• Personnel Changes   

o Anthony Quagliano resigned as a Utility Line Mechanic on September 8, 2025 

o Anthony Quagliano was hired as Utility Locator/Inspector on September 8, 2025 
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NORTH CAROLINA 

Public Utilities Water and Sewer 

Monthly Statistics Month Ending 10/31/2025 

Monthly Total Year to Date Total 

Water Calls 55 731 

Sewer Calls 28 342 

Utility Locates 320 5441 

Storm Drainage Calls 1 10 

Total Calls 404 6523 

Quotes new services 2 28 

Inspections 20 81 

Locate existing water & sewer services 4 23 

Disconnect water 6 28 

Reconnect water 3 12 

Test meter 0 18 

Temp hydrant meter 2 22 

Discolored water call 2 31 

Low pressure call 4 so 

Leak detection 16 163 

Meter check 25 220 

Meter repair 20 134 

Meter leak 10 69 

Service leak 4 49 

Water main leak 1 32 

Replace existing water meter 11 91 

Install new water meter 9 233 

Install new water service 0 20 

Renew water service 1 17 

Water blow off repair 0 2 

Street cuts 2 61 190
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